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[B-193432]

Transportation—Motor Carrier Shipments—Mobile Homes—
Carmack Amendment to ICC Act

Damage in transit to a mobile home caused by the combination of a rust-weakened

frame and flexing of the frame over the axle, aggravated by an unbalanced load in

the mobile home, resulted from a combination of defects which are exceptions to

(X)mmlo(in i:;gzier liability for the damage. This decision reverses B-193432, B-211194,
ug. 16, .

Matter of: Chandler Trailer Convoy, Inc.—Reconsideration,
December 3, 1984:

Chandler Trailer Convoy, Inc. (Chandler), requests reconsider-
ation of our decision in Chandler Trailer Convoy, Inc.—Reconsider-
ation, B-193432, B-211194, Aug. 16, 1984, 84-2 C.P.D. { 185, disal-
lowing the claim of Chandler for refund of $8,685 recovered by the
United States Marine Corps (USMC) for the destruction in transit
of a mobile home transported from Jacksonville, North Carolina, to
Pittston, Pennsylvania, under government bill of lading (GBL) No.
K-0,997,949.

We reverse the decision.

In our prior decision, we denied Chandler’s claim because, under
the Interstate Commerce Act, 49 U.S.C. § 11707 (1982), commonly
referred to as the Carmack Amendment, a prima facie case of car-
rier liability for the damage in transit was established by a show-
ing that the mobile home was in better condition when received by
Chandler at origin than when delivered by Chandler at destination
and Chandler failed to establish that the damage resulted solely
from an exception to carrier liability.

On pickup of the mobile home at Jacksonville, North Carolina,
the only defects noted by Chandler were a small buckle and small
dent on the right side, small dents in front, shower door broken
inside and the A-frame behind the hitch was bent and rusty. How-
ever, near Harrisburg, Pennsylvania, the main framework under
the trailer was buckling over the axle, and the owner of the mobile
home authorized the installation of a third axle and reinforcement
of the framework by Penn Welding and Automotive Service (Penn
Welding) at a cost of $2,814. The transportation resumed, but was
terminated at Pittston, Pennsylvania, after traveling about 105
miles, because the walls appeared to be collapsing. The USMC then
issued a corrected GBL terminating the shipment at Pittston be-
cause of “trailer disintegrating.”

On request for reconsideration, Chandler contends that we erred
in holding that Chandler had ‘‘not shown the damages in transit to
have resulted solely from premove latent defects in the mobile
home” and that Chandler had not shown, therefore, “that the
damage resulted solely from an excepted cause,” alleged by Chan-
dler to be shipper fault, under the decision in Missouri Pacific
Railroad Company v. Elmore & Stahl, 377 U.S. 134 (1964). That is,
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that the shipper had tendered for shipment a commodity, the
mobile home, in a condition in which it could not be safety trans-
ported and that the defects in the condition of the mobile home
were not apparent to Chandler on ordinary observation. Chandler
alleges that the

* * * gavidence of record clearly and positively shows that the damages were
caused by broken springs, fracture in the hitch, main framework bending and buck-
ling over the axle necessitating welding and reinforcement of the main beams with
channels and new cross beams and the installation of a third axle.

Although no new evidence of the cause of the structural failure
has been presented by Chandler, the USMC, in response to our re-
quest for comments on the request for reconsideration, specifically
our request for information on the salvage value of the trailer, for
the first time advised our Office that the private insurance carrier
of the owner of the mobile home had denied liability under the in-
surance contract because the damage was caused by a defective
frame. The inspector for the insurance carrier stated that, in his
opinion, the damage was caused by the severe rusting of the under-
carriage which broke up in flexing over the axle and that the rust-
weakened condition of the undercarriage would not have been ap-
parent on ordinary observation. Penn Welding confirmed the opin-
ion of the insurance carrier and added that the flexing of the
mobile home in transit was aggravated by an unbalanced overload
of books in one end of the mobile home. There is no evidence in the
record that Chandler knew or should have known either of the
rust-weakened condition of the undercarriage or the unbalanced
load in the mobile home.

The record contains an affidavit by Michael L. Chandler attest-
ing that a review and examination of the documents, papers,
records and files kept in the normal course of business in connec-
tion with this transportation disclose no record or evidence of colli-
sion, accident, traffic violations, or any acts of omission or commis-
sion that would indicate or constitute negligence of Chandler.

The record now establishes that the transportation was per-
formed by Chandler without negligence and that the damage in
transit resulted solely from acts of the shipper, the tender of the
mobile home with an unbalanced load and rust-weakened under-
carriage. Consequently, Chandler is not liable for the damage in
transit, and the claim for refund of the amount recovered by setoff
for the damage is allowed.

[B-215046]

Contracts—Negotiation—Sole-Source Basis—Procedures—
Commerce Business Daily Notice Procedures—Incomplete
Synopsis

A protest is sustained where the agency rejected a potential source of supply for

failure to demonstrate compliance with a requirement which was neither set forth
in a CBD “source sought” synopsis nor otherwise made known to the vendor.
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Contracts—Negotiation—Sole-Source Basis—Propriety

Where the contracting agency concluded that a vendor’s software was not accepta-
ble but found that the vendor’s hardware was acceptable, and there was no require-
ment for obtaining the hardware and software from one vendor, a sole source award
for the hardware was unreasonable.

Matter of : Masstor Systems Corporation, December 3, 1984:

Masstor Systems Corporation protests the Department of the Air
Force’s sole source contract award to Network Systems Corporation
(NSC) for hardware and software to augment an existing govern-
ment-owned hyperchannel network. We sustain the protest.

Masstor responded to a synopsis published in the Commerce
Business Daily (CBD), which stated that sources were sought for:

[Hlyperchannel network adaptor hardware and software as described herein. The
[agency] anticipates a sole source award against a GSA schedule to [NSC] * * * for
the equipment and software which will include: * * * f. Software that will provide
IBM MVS and DECVAX operating system users with facilities for high-speed task-
to-task communications via hyperchannel equipment * * *. This hardware and soft-
ware will augment an existing government-owned hyperchannel network which in-
terconnects a Control Data Corp. Cyber 175, several Digital Equipment Corp. VAX
11/780s, two IBM 4341s, and other contractors’ computational hardware. The cur-
rent [NSC] hyperchannel is a 50 megabyte/second serial bus. Firms are invited to
submit a complete description of the capabilities of their proposed equipment for
evaluation to determine acceptability as a potential source to fulfill the require-
ments of the above-described acquisition.

The agency states that the CBD notice was published pursuant to
15 U.S.C. § 637(e)2)C) (Law. Co-op. 1984). This provision requires
that any proposed procurement of $10,000 or more be publicized in
the CBD at least 30 days before negotiations for a sole source con-
tract are commenced.?

Masstor responded to the CBD notice and stated that it could
supply NSC equipment to satisfy the hardware requirements and
its own “MASSNET” software to fulfill the software requirements.
It enclosed a detailed description of the MASSNET software.

The Air Force evaluated Masstor’s response and found that the
hardware offered was identical to that it expected to acquire from
NSC. It concluded, however, that the MASSNET software was not
acceptable because it was not compatible with the existing
“NETEX"” software in use by the agency. The Air Force found that
in order to use MASSNET, the existing software would have to be
rewritten and modified to interface with the MASSNET software.
This would result in lengthy and costly delays to all projects using
the current system, including high priority projects such as the Ad-
vanced Medium Range Air to Air Missile program. Therefore, the
agency found the MASSNET software unacceptable and proceeded
with an award to NSC.

Masstor contends that its MASSNET software is compatible with
NETEX and argues that as a result, the award to NSC was improp-
er. The protester asserts that it would have supplied a description

'The purpose of section 637(e) is to improve small business access to federal pro-
curement information.
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of its NETEX interfaces, which allow NETEX programs to be exe-
cuted unmodified on a MASSNET network, if it had known that a
requirement for compatibility with NETEX software existed. Mas-
stor points out that the CBD notice contained no mention of such a
requirement. It also disputes the agency’s position that since the
CBD notice stated that the software would augment an existing hy-
perchannel network, the notice conveyed a requirement for soft-
ware which would be compatible with the existing software.

We agree that the statement that the hardware would augment
an existing network does not specifically require compatibility, but
we do think it conveys a need for software which can be used with
the existing system. We therefore believe that an experienced
vendor should have been alerted to the possibility of a requirement
for compatibility. Nevertheless, the notice did not identify the ex-
isting software, and an offeror obviously could not make any repre-
sentation concerning compatibility without that information. While
the Air Force implies that Masstor therefore had a duty to inquire
about the existence of a compatibility requirement, we disagree.

The CBD notice stated that it was for information and planning
purposes only and did not constitute a solicitation for bids or pro-
posals. It invited firms to submit a description of their equipment
so that the agency could determine their acceptability as potential
sources for fulfilling the requirement stated in the announcement.
Accordingly, we believe vendors reasonably could assume that so
long as they responded to the specific requirements contained in
the CBD notice, they would be supplying sufficient information for
the Air Force’s stated purposes.

In our view, it was the Air Force’s duty to make its essential re-
quirements clear to potential offerors and allow them an opportu-
nity to demonstrate their ability to comply before rejecting them as
potential sources of supply. Cf. U.S. Financial Services, Inc., B-
197082, Aug. 7, 1981, 81-2 CPD { 104 at 7 (agency could not proper-
ly reject a response to a CBD notice of intent to lease disk drives,
even though proposed lease to ownership and purchase plans ex-
ceeded the agency’s needs, because the agency had never limited
offers to lease plans). Since the CBD notice did not fully accomplish
that purpose here, the agency at least should have contacted Mas-
stor for further information concerning the compatibility of its soft-
ware before excluding it from further consideration. Without
having done so, we think the Air Force lacked a reasonable basis
for rejecting Masstor as a source of supply.

There is another procurement deficiency apparent from the
record in this case which has not been protested, but which we
cannot ignore. The agency states that the hardware Masstor could
supply is identical to that it intended to and later did acquire from
NSC. Yet, despite the clear availability of a competitor, the agency
purchased the hardware from NSC on a sole source basis. The CBD
notice contained no indication of any necessity for acquiring the
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software and hardware from the same source. Nor is any justifica-
tion for the agency’s action apparent from the record. We therefore
conclude that the agency also lacked a reasonable basis for the sole
source hardware purchase.

The protest is sustained.

The agency advises us that the software and hardware were ac-
quired on a purchase basis and have been delivered. Therefore, it is
impracticable to recommend termination of the contract. By letter
of today, however, we are recommending to the Secretary of the
Air Force that steps be taken to prevent the recurrence of the pro-
curement deficiencies found in this case.

[B-216022, B-215284]

Quarters Allowance—Basic Allowance for Quarters (BAQ)—
Dependents—Husband and Wife Both Members of Armed
Services—Divorce Effect

Where two military members are divorced, or legally separated, the children of the
marriage are in the legal custody of a third party, and each member is required to
pay child support to the third party, only one of the members may receive the in-
creased basic allowance for quarters (“with-dependent” rate) based upon these
common dependents. If the members are unable to agree as to which should claim
the children as dependents, the parent providing the greater or chief support should
receive the increased allowance, unless both members provide the same amount of
support, in which case the senior member should receive the increased allowance.

Matter of: Sergeants Mason and Smith, December 3, 1984:

This action responds to questions concerning the entitlement to
basic allowance for quarters at the “with-dependent” rate of Staff
Sergeant Kathleen Smith, USAF, and Staff Sergeant Bradley
Smith, USAF, based on their dependent children, and Staff Ser-
geant Mary A. Mason, USAF, and Sergeant James E. Mason dJr,,
USAF, based on their dependent children.! The matter involves the
situation where two service members having been married to each
other are separated or divorced, and their dependent children are
in the legal custody of a third party to whom the members must
pay child support.

We find that since the children of each couple are one class of
dependents, only one parent may claim the children of each couple
for purpose of entitlement to basic allowance for quarters at the
“with-dependent” rate. Absent an agreement between the parents,
the increased “with-dependent” allowance should go to the member
providing greater support. If the support payments are the same,
the increased allowance should go to the senior member.

! The questions concerning the Smiths were submitted by the Accounting and Fi-
nance Officer, 354th Tactical Fighter Wing, Myrtle Beach Air Force Base, South
Carolina, and the questions concerning the Masons were submitted by the Account-
ing and Finance Officer, United States Air Force Academy, Colorado. Since they in-
volve similar questions, the two separate requests were approved and consolidated
by the Department of Defense Military Pay and Allowance Committee and assigned
control number DO-AF-1441.
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Background Facts—Smith

Staff Sergeant Kathleen Smith is legally divorced from Staff Ser-
geant Bradley Smith. Two children were born of their marriage.
The divorce decree, issued April 4, 1983, requires both members to
pay child support to the paternal grandparents, who have legal
custody of the children. Bradley Smith was ordered to pay $150 per
month, Kathleen Smith, $100 per mount. Bradley had been receiv-
ing basic allowance for quarters at the “with-dependent” or in-
creased allowance rate, and Kathleen at the “without-dependent”
rate. As a result of the divorce and the decree, Kathleen has re-
quested that she be paid at the “with-dependent” or increased al-
lowance rate, since she is also a non-custodial parent required to
pay child support. Both members are at the same pay grade (E-5)
and cannot agree upon who should receive the quarters allowance
at the increased rate.

Background Facts—Mason

Staff Sergeant Mary A. Mason and Sergeant James E. Mason, Jr.
were married members residing with the two dependent children of
their marriage in military family housing. The two members sepa-
rated and filed a legal separation agreement dated January 23,
1984. The agreement gives custody of both children to their pater-
nal grandmother, Mrs. Betty H. Mason. It also requires each
member to pay $200 per month to Mrs. Mason for child support
which both members are doing by allotments from their pay.

Mary Mason terminated use of Government quarters on January
11, 1984, and was authorized to reside in off-base housing and to
receive basic allowance for quarters at the “without-dependent”
rate. After providing additienal information, apparently concerning
her child support obligation, she was authorized basic allowance for
quarters at the “with-dependent,” or increased allowance rate.
However, due to James Mason’s claim for the increased allowance,
Mary Mason’s quarters allowance rate was reduced pending our de-
cision on the matter.

James Mason is currently residing in Government single quar-
ters, and he is receiving only the partial rate quarters allowance
payable to a member in such circumstances.

Discussion

If adequate Government quarters are not provided for the de-
pendents of a member of the uniformed services entitled to basic
pay, that member is entitled to an increased basic allowance for
quarters, based upon his or her dependents. 37 U.S.C. § 403 (1982).
The purpose of the increased allowance is to reimburse the
member for part of the expense of providing private quarters for
his or her dependents. 60 Comp. Gen. 399 (1981). See also, Airman
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Donna L. McCoy and Sergeant Marty L. Cooper, 62 Comp. Gen. 315
(1983). As the Air Force has pointed out in its submission, the im-
plementing regulations in the Department of Defense Military Pay
and Allowances Entitlements Manual do not address which
- member is entitled to basic allowance for quarters at the “with-de-
pendent” or increased allowance rate, when neither member has
custody, yet both are required to pay child support equal to or
greater than the difference between the “with-dependent” rate and
the “without-dependent” rate.

When two members are married to each other and have one or
more children born of their marriage, only one member is entitled
to an increased basic allowance for quarters based on their
common dependents, even though one of the members may already
receive and increased allowance on behalf of dependents acquired
prior to the present marriage. McCoy and Cooper, 62 Comp. Gen. at
317; Chief Warrant Officer Ronald G. Hull and Petty Officer Doris
H. Hull, 62 Comp. Gen. 666 (1983); and 54 Comp. Gen. 665 (1975).

If the two members subsequently divorce, generally only one of
the members may receive the increased quarters allowance for
their common dependents. For example, the regulations provide
that, when a non-custodial member supports the common depend-
ents, the member paying the court-ordered support is entitled to
claim the increased quarters allowance for the common depend-
ents. See Department of Defense Military Pay and Allowances En-
titlements Manual (DOD Pay Manual) para. 30236a; and McCoy
and Cooper, 62 Comp. Gen. at 317. The rules in the DOD Pay
Manual are based on the assumption that the non-custodial
member is providing support pursuant to a legal obligation to
common dependents not residing with him or her. In addition, the
amounts being paid must be in excess of the difference between the
quarters allowance at the “with-dependent” rate and at the “with-
out-dependent” rate. DOD Pay Manual para. 30236.

Whether or not the allowance may be paid to both members de-
pends upon whether the dependents are common dependents and
are living in one household. When there are separate dependents
or classes of dependents, each member may be allowed an in-
creased allowance for his or her dependents. For example, in
McCoy and Copper, 62 Comp. Gen. 315, supra, each member was al-
lowed to receive the increased allowance when each member had
custody and support of one or more of the children born of the
marriage and no support was to be paid by the other member. In
that case, the members had, in essence, set up two families, two
separate households and legally divided the common dependents.

In the present cases, neither member-parent has custody of the
children, and both are required to pay child support. The depend-
ents are in a common household in the custody of a third person:
Thus, only one of the members may receive the increased allow-
ance based upon their common dependents.
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The question of who should receive the “with-dependent” allow-
ance should be decided between the members. If necessary, the
members may seek to have the child support payments adjusted ac-
cordingly. However, when the members cannot agree between
them, we suggest that as in the case with illegitimate children
(DOD Pay Manual para. 30238(d)), the parent “providing the chief
support,” or the majority of support, receive the increased allow-
ance. In situations where the members pay equal amounts, and
cannot agree, the increased allowance should, as is the general
rule, go to the senior member (DOD Pay Manual para. 30232(a)).
Thus, in the Smith case, Bradley is entitled to the quarters allow-
ance at the “with-dependent’’ rate since he is providing the chief
support. In the Mason case since they are both providing the same
amount of support, the quarters allowance at the “with-dependent”
rate should be paid to the senior member as determined by the
service.

[B-215404]

Appropriations—Availability—Plaques

Pennsylvania Avenue Development Corporation (PADC) may install a memorial
plaque and designate a site within an area under its jurisdiction and control in
honor of a deceased former chairperson of the PADC using funds donated to it.
PADC has been vested with authority to determine the character of and necessity
for its obligations and expenditures and to accept gifts of financial aid from any
source and comply with the terms thereof. These authorities are sufficient to free
PADC from restriction otherwise imposed upon Government agencies in the expend-
iture of appropriated funds except where a statutory restriction expressly applies to
Government corporations. No law expressly precludes proposed expenditure by
PADC. Furthermore, no law precludes PADC from designating property under its
control in honor of deceased former chairperson of PADC.

Matter of: Pennsylvania Avenue Development Corporation
authority to purchase and install memorial plaque on Federal
land, December 4, 1984:

This decision responds to a request from the General Counsel of
the Pennsylvania Avenue Development Corporation (PADC), for a
decision on the PADC’s authority to purchase and install a memo-
rial plaque acquired with donated funds and to dedicate the site of
the plaque on Federal land under its control to a deceased former
chairperson of the PADC.

The PADC posed these questions:

1. Does the PADC have the authority to use public space within the designated

project area for the installation of a memorial plaque to a former chairperson on
public land?
2. Can private donations be legally spent for such a plaque and its installation?
3. Is there a restriction as to how the memorial is designated (i.e., can the site of
the plaque be formally “named” for the individual, or can a plaque only be placed
on a site which otherwise carries a different name)?

For the reasons stated below, we find that the PADC may install
a memorial plaque and desighate a site within an area under its
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jurisdiction and control, in honor of a deceased former chairperson
of the PADC using funds donated to it.

Generally, the decisions of the accounting officers of the Govern-
ment have been to the effect that the purchase of medals, trophies,
insignia, etc., is not authorized under appropriations made in gen-
eral terms unless the purchase is specifically authorized by law. 45
Comp. Gen. 199 at 200 (1965) and decisions cited therein. These de-
cisions are based upon the rationale that awards such as these con-
stitute personal gifts to their recipients and appropriated funds are
unavailable for making personal gifts. Other decisions have held
that appropriated funds generally are unavailable for construction
of memorials unless specifically authorized. A-26628, April 11,
1929, 19 Comp. Dec. 100 (1912).

The PADC is a wholly owned Government corporation charged
with the responsibility of preparing and implementing a develop-
ment plan in a development area roughly corresponding to the cor-
ridor along Pennsylvania Avenue between the White House and
the U.S. Capitol in Washington, D.C. 40 U.S.C. § 874. In order to
accomplish this, the PADC is authorized and empowered to ac-
quire, hold, maintain, use and operate property within the develop-
ment area necessary to carry out the development plan. 40 U.S.C.
§ 875(6). Furthermore, it may construct improvements within the
development area. 40 U.S.C. § 875 (15) and (16). Additionally, the
PADC has been vested with the authority to determine the charac-
ter of and necessity for its obligations and expenditures. 40 U.S.C.
§ 875(14). Finally, the PADC is authorized to accept gifts of finan-
cial and other aid from any source and to comply with the terms
thereof. 40 U.S.C. § 875(13). These authorities are sufficiently broad
to free the PADC from the statutory restrictions otherwise imposed
upon Government agencies in the expenditure of appropriated
funds except where the restriction expressly applies to Government
corporations. B-193573, December 19, 1979; B-35062, July 28, 1943.
The restrictions mentioned above have not been made expressly ap-
plicable to Government corporations by statute.

We are unaware of any prohibitions in law precluding the PADC
from providing identifying designations to property under its juris-
diction and control for the purpose of providing a means of identi-
fying the property.! Further, it is authorized to receive and expend
donations for this propose.

1 It should be noted that the payment of expenses for cornerstone ceremonies and
for building dedication ceremonies are allowed even though no appropriation or
other law specifically authorizes them, since the ceremonies are traditional prac-
tices associated with the construction of public buildings. 53 Comp. Gen. 119 (1973);
B-11884, August 26, 1940. Naming public buildings or constructing markers provid-
ing names to open areas under agency control similarly would seem to be author-
ized either as traditional expenses connected with the administration of such areas
or as necessarily incident thereto. Thus, a designation in the honor of someone
should not change the character of the expenditure.
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However, we note that once the development plan is implement-
ed, the PADC is to dissolve, 40 U.S.C. § 872(b), with property under
its jurisdiction and control to be transferred to other Federal and
District of Columbia Government agencies for administration. 40
U.S.C. § 875(20). Thus, any agency assuming control of the property
will be free to redesignate the area or maintain or remove the
plaque as it deems appropriate. In the present case, this should not
be a problem since the governmental agencies which are likely to
assume jurisdiction over property in the development area (the De-
partment of the Interior, the General Services Administration and
the District of Columbia government) are all represented on the
Board of Directors of the PADC. See 40 U.S.C. § 872(c).

[B-216053]

Transportation—Household Effects—Military Personnel—
Household Effects Damaged or Lost in Transit—Military-
Industry Memorandum of Understanding—Presumption of
Correct Delivery After 45 Days

Loss or damage not discovered within 45 days after delivery is presumed, under the
terms of a Military-Industry Memorandum of Understanding, not to have occurred
in the possession of the carrier in the absence of evidence to the contrary. This pre-
sumption applies to a government claim for unearned freight charges as well as a
claim for loss or damage.

Matter of: CVL Forwarders, December 4, 1984:

CVL Forwarders (CVL) requests review of our Claims Group deci-
sion to disallow CVL’s claim for refund of freight charges of
$245.67 that the government recovered by setoff as unearned in
connection with the shipment of a United States Marine Corps
(USMC) member’s household goods under government bill of lading
No. AP-092, 475. The charges were recovered because the USMC
determined that a part of the shipment was irreparably damaged
in transit.

We find that CVL is entitled to the refund.

No exception to the condition of the household goods was noted
on delivery of the shipment, and the first notice to CVL of damage
in transit was receipt of a claim 77 days after delivery. CVL’s claim
is based on its contention that pursuant to a Military-Industry
Memorandum of Understanding, damage is deemed not to have oc-
curred in transit if the damage is not discovered within 45 days
after delivery. (In fact, the USMC canceled a claim for the damage
because the damage was not discovered within the 45-day period.)
The USMC contends, however, that the 45-day reporting require-
ment applies only to a claim for damage to the shipment and
argues that failure to meet the 45-day reporting requirement thus
does not preclude a claim for unearned freight charges. Our Claims
Group agreed with the USMC.



Comp. Gen,) DECISIONS OF THE COMPTROLLER GENERAL 127

The Interstate Commerce Commission regulations applicable to
the shipment, 49 C.F.R. § 1056.26 (1983), provide that a common
carrier of household goods shall not collect or retain freight
charges on the portion of a shipment that is lost or destroyed in
transit. However, the shipper bears the burden of proving, inter
alia, that the carrier failed to deliver the same quantity or quality
of goods at destination as received at origin. Julius Klugman’s
Sons, Inc. v. Oceanic Steam Nav. Co. Ltd., 42 F.2d 461 (1930). Ordi-
narily, this is established by the notation of discrepancies on the
bill of lading or other delivery document at the time of delivery.
United States v. Mississippi Valley Barge Line Company, 285 F.2d
381, 388 (1960); Sigmond, Miller's Law of Freight Loss and Damage
Claims 206 (4th ed. 1974).

However, associations representing carriers of household goods
have entered into the Memorandum of Understanding with the
military departments, which provides:

To establish the fact that loss or damage to household goods owned by members of
the military was present when the household goods were delivered at destination by
the carrier, it is agreed that the rules set forth below will be implemented * * *.
One of those rules is that all loss or damage is to be noted on the
delivery document, the inventory form, or the Defense Department
Statement of Accessorial Services, DD Form 619. The parties have
also agreed that if exception to the delivery has not been taken at
the time of delivery,

* * * later discovered loss or damage * * * dispatched not later than 45 days fol-

lowing delivery, shall be accepted by the carrier as overcoming the presumption of
the correctness of the [clear] delivery receipt.
On the other hand, loss or damage to household goods discovered
more than 45 days after the data of delivery will be presumed not
to have occurred in the possession of the carrier. This presumption
is rebuttable by the presentation of evidence substantiating in-
transit damages.

By its express terms, the Memorandum of Understanding is for
the purpose of establishing the fact of loss or damage in transit in
general and is not, as the USMC suggests, limited in application to
claims for damage to household goods. Also, by the Memorandum’s
terms, loss or damage not discovered within 45 days of delivery is
presumed not to have occurred in the carrier’s possession in the ab-
sence of contrary evidence. The USMC has not presented any con-
trary evidence.

Since the USMC has not shown that the irreparable damage oc-
curred in transit, CVL is entitled to refund of the freight charges
collected by the USMC from CVL as unearned.
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[B-215313]

Contracts—Negotiation—Offers or Proposals—Evaluation—
Basis for Evaluation—Undisclosed

When telex request for prices for movement of military air cargo does not indicate
how prices will be evaluated, protester is not free to make assumptions as to method
that will be used. Rather, it has a duty either to inquire or to file a bid protest
before submitting its prices.

Contracts—Protests—Moot, Academic, Etc. Questions—Future
Procurements

General Accounting Office Bid Protest Procedures are intended to resolve questions
concerning the award or proposed award of particular contracts, and allegation that
evaluation criteria in future solicitations may unduly restrict competition is prema-
ture.

Matter of: Southern Air Transport, December 7, 1984:

Southern Air Transport, Inc. protests the Air Force’s award of a
contract for movement of military air cargo by Hercules L-100 air-
craft. The firm alleges that the evaluation of prices by a method
announced after their submission resulted in an improper award to
Transamerica Airlines, Inc.

We deny the protest in part and dismiss it in part.

The protester and Transamerica were the only two vendors solic-
ited by telex on April 9, 1984. Each was advised that Headquarters,
Military Airlift Command, Scott Air Force Base, Illinois, required
varying amounts of cargo, expressed in tons per month, to be
moved on specified international routes and dates between June 1
and September 30, 1984. A total of 138 trips on four different
routes was involved. The telex stated “Please submit information
on available capability and estimated cost. Also need pallet position
for each 1-100 series [aircraft].” '

The following is an example of one of the line items in the telex:

Routing 'Il‘\(I)(r)l.s Month/Dates JUNE
KCHS-MHCG-MPHO- 1-4-6-8-11-13-15-
MHCG-KCHS ! 195 18-20-22-25-27-29

Southern Air Transport indicates that it found the request un-
usual because this was the first time that Military Airlift Com-
mand had not specifically required L-100-30 aircraft. Representa-
tives of the firm state that before submitting their offer, they ques-
tioned the Air Force and were told that either 1.-100-20 or L-100-
30 aircraft would be acceptable. Each has 23 tons available capac-

! According to Southern Air Transport, this route is from Charleston, South Caro-
lina, to Comayagua, Honduras, to Howard Air Force Base, Panama Canal Zone, and
return. The other routes were from Charleston to Bermuda and return and from
Norfolk, Virginia to either Guantanamo Bay, Cuba, or Roosevelt Roads, Puerto Rico,
and return, with an outbound stop at the alternate destination.
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ity; however, the L-100-20 can carry only 7 pallets, while the L-
100-30 is configured to carry 8 pallets.2

On April 17, 1984, by telex, Southern Air Transport, which pro-
posed to use a mix of L-100-20s and L-100-30s, and Transamerica,
which proposed using all L-100-30s, submitted prices. On either a
per-trip basis or a package basis, i.e., a single price if all 138 trips
were awarded to one firm, Southern Air Transport’s price was low:

Price Per Trip
Route

S(.)I‘l;glr?;& f}clr Transamerica

Charleston—Howard Air Force
Base (52 trips) $33,664 $37,464
Charleston—Bermuda (34 trips) $15,581 $17,846.30
Norfolk—Cuba (34 trips) $26,608 $29,067.50
Norfolk—Puerto Rico (18 trips) $26,608 $29,067.50
Package Price

All Routes (138 trips) $3,610,243 $3,697,182.20

The contracting officer states that in light of the different capac-
ities of the L-100-20 and L-100-30, he sought to evaluate proposals
in a fair manner that would reflect the best airlift/per dollar cost.
He further states that after submission of prices he learned that
the weight of the cargo to be loaded onto each pallet would average
less than their 4,000 pound capacity. He therefore decided to evalu-
ate prices on a cost-per-pallet basis, rather than according to cost
per ton. He states that he advised offerors of this by telephone and
that Southern Air Transport. did not object. (Southern Air Trans-
port, on the. other hand, denies that it knew of the evaluation
method until after the award to Transamerica.)

The contracting officer made the following calculations:

Pallet Miles Cost per

Offeror Package Price  (miles x Pallets x Pallet
Trips) Mile
Southern Air
Transport $3,610,230 3,524,403 $1.0244

Transamerica $3,697,182 3,693,408 $1.0010

2 A pallet is a portable platform, designed to be handled by forklift truck, on
which cargo is loaded.

470-536 0 - 85 - 2
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Thus, on a cost-per-pallet basis, Transamerica’s price was low, and
on April 24, 1984, the Air Force awarded it the contract.

Southern Air Transport protested, first orally and then in writ-
ing, to the Air Force, but on May 11, 1984, the agency advised it
that evaluation based on pallets was a fair and appropriate method
of comparing the two types of aircraft offered. In the future, the
Air Force stated, all requests for L-100 service would specify the
evaluation method to be used. Southern Air Transport’s protest to
our Office followed. The firm alleges that the award violates stat-
utes and regulations that generally require procurement by formal
advertising and award to the low, responsive, responsible bidder.

GAO Analysis:

First, despite the contracting officer’s repeated use of terms such
as “bid,” the Air Force states that this was a negotiated procure-
ment. However, in most cases neither the formal advertising rules
that Southern Air Transport cites nor the procedures for negotia-
tion permit a contracting agency not to specify any method of eval-
uation and then inform offerors, after proposal submission, of the
evaluation scheme that will be used without giving them an oppor-
tunity to revise their proposals. See Parker-Kirlin, Joint Venture,
B-213667, June 12, 1984, 84-1 CPD { 621. Here, the Air Force did
not announce any method of evaluation until after proposals had
been submitted, and the contracting officer apparently assumed
that because Southern Air Transport did not ask to revise its
prices, an opportunity to do so need not be announced.

This does not mean, however, that we sustain the protest. South-
ern Air Transport must accept some responsibility for the situation
in which it found itself following the award to Transamerica. Given
the unusual telex solicitation, we do not believe Southern Air
Transport was free to assume that the low offeror would be deter-
mined by a comparison of proposed prices per trip or for all trips.
Further, since the omission of evaluation criteria was a defect that
was apparent on the face of the solicitation, it normally should
have been protested either to the Air Force or to our Office before
the due date for submission of proposals. (Another problem here is
that the telex did not specify any due date.) Nevertheless, we be-
lieve Southern Air Transport had a duty either to inquire as to
how offers would be evaluated or to file a bid protest before submit-
ting its prices to the Air Force. See Wilson & Hayes, Inc., B-206286,
Feb. 28, 1983, 83-1 CPD { 191.

The firm also protests that if the Air Force evaluates future
offers on a per-pallet basis, it will in effect be establishing a re-
quirement that can only be met by Transamerica with its L-100-
30s. Our Bid Protest Procedures, 4 C.F.R. Part 21 (1984), are intend-
ed to resolve questions concerning the award or proposed award of
particular contracts. If the Air Force issues a solicitation with such
evaluation criteria, and if Southern Air Transport believes they are
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unduly restrictive, we would entertain a timely protest. At present,
however, a protest on this basis is premature. D.J. Findley, Inc., B-
214310, Apr. 12, 1984, 84-1 CPD | 413. We therefore dismiss this
aspect of the protest.

Although Southern Air Transport has not complained of them,
we find other serious legal deficiencies in this procurement. We are
concerned, among other things, with the following:

—failure of the solicitation to define the type of proposed con-
tract and to spell out its terms and conditions;

—Ilack of information as to whether the tons of cargo to be trans-
ported would be divided evenly among trips;

—failure to advise offerors that they might revise their prices
when they were advised of the proposed method of evaluation;
and

—qualification of both initial offers (Southern Air Transport’s
was contingent upon aircraft availability, and Transamerica’s
upon the government’s providing war risk insurance when and
if Honduras was declared a war risk zone by underwriters).

The Air Force has supplied us with copies of existing contracts
for movement of military air cargo held by Transamerica and
Southern Air Transport. These were negotiated under the defense
mobilization base authority contained in 10 U.S.C. § 2304(A)16)
(1982). Under these contracts, each airline is guaranteed a certain
percentage of airlift requirements for both passengers and cargo;
each agrees to provide required services at ‘“class rates,” negotiated
using a formula for cost analysis originally developed by the Civil
Aeronautics Board. Particular flights are scheduled by issuance of
services orders, and the contracts permit the Air Force to reroute,
reschedule, or cancel flights on short notice without penalty under
certain conditions.

The Deputy for Contracting and Acquisitions, Military Airlift
Command, Scott Air Force Base, has advised us by telephone that
since there are no ‘“class rates” for the routes covered by the pro-
test, the Air Force intended to conduct a price competition and
then either to issue a service order under one of the existing con-
tracts or to incorporate its terms and conditions in a new one.?

It is impossible to establish this from the telex solicitation, which
nowhere refers to the existing contracts. Much of the other missing
information may have been understood by the Air Force and the
offerors as a result of their previous course of dealing or because
certain practices are common in the military airlift trade. We are
not aware, however, of any statute or regulation that permits the
Air Force to obtain airlift services or to solicit prices on as vague a
basis as this.

3 After making the award to Transamerica, the Air Force actually did issue a
service order under the firm’s existing contract, No. F11626-83-C-0037.
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By letter of today, we are advising the Secretary of the Air Force
of our concerns, so that future procurements will be conducted in a
manner that will meet requirements for full and free competition
and permit offerors to calculate their prices intelligently and on an
equal basis.

The protest is denied in part and dismissed in part.

[B-215493, B-215493.2]

Contracts—Protests—Interested Party Requirement—
Potential Contractors, Etc. Not Submitting Bids, Etc.

Firms that did not submit offers or had their offers found technically unacceptable
are interested parties to pursue timely protests against allegedly unduly restrictive
specifications that prevented them from competing or from having their offered
items found acceptable.

Equipment-—Replacement—Trade-in Allowances

Where agency seeks to acquire new items and plans to solicit trade-in allowances
for the items being replaced, the agency must solicit offers for the old items on an
exchange (trade-in) basis and/or a cash basis, unless circumstances indicate that
permitting both types of offers will not result in a better price than allowing one
type.

Contracts—Negotiation—Offers or Proposals—Evaluation—
Life-Cycle Costing

Solicitation’s listed method for evaluating the residual-value element of typewriters’
life cycle costs, by surveying sellers of used typewriters to determine the current
trade-in value of models and then discounting that amount to represent a reduction
in value for each year of the machines’ useful lives, is reasonable.

Contracts—Negotiation—Requests for Proposals—
Specifications—Restrictive—Parts, Etc. Procurement

General Services Administration’s decision to limit its Federal Supply Service re-
quirements contracts for typewriters to models with 15-inch carriages, based on an-
ticipated savings from efficiency of acquisition and allowing suppliers to realize the
economies of scale and larger production runs, is not a proper reason to restrict
competition similarly in other typewriter procurements where there is no evidence
that anticipated savings from standardization would not be offset by lower prices
obtained through competition and other models would meet the user agency’s needs.

Contracts—Negotiation—Requests for Proposals—
Specifications—Restrictive—Undue Restriction Not
Established

Decision to limit procurement of typewriters to models that previously had under-
gone a lengthy life-cycle-cost (LCC) analysis was reasonable where the procure-
ment’s urgency did not permit an LCC analysis of other models.

Matter of: Canon U.S.A. Inc. and Swintec Corporation,
December 7, 1984:

Canon U.S.A,, Inc. and Swintec Corporation protest that General
Services Administration (GSA) solicitation No. FGE-D3-75306-N-6—
12-84, requesting proposals to supply 600 electric single-element
typewriters for the Department of Defense Dependent Schools
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(Schools) in West Germany, unduly restricts competition and un-
fairly favors an award to International Business Machines Corpora-
tion (IBM). Both protesters objects to the solicitation’s provision for
the evaluation of a trade-in allowance for the government’s old
typewriters, because the old equipment consists of 185 IBM type-
writers for which IBM allegedly has more use than do the protest-
ers. Both protesters also challenge the methodology set forth in the
solicitation for evaluating life cycle costs, particularly the typewrit-
ers’ residual values, since IBM’s machines have significantly higher
residual values than any of its competitors’ machines. In addition,
Swintec complains that the solicitation unreasonably restricts com-
petition to offers of typewriters with a minimum carriage length of
15 inches, since the solicitation limits eligibility for award to offers
of the 15-inch machines that GSA has evaluated previously in its
Life Cycle Costing (LCC) Qualification Program.
We sustain the protest in part and deny it in part.

I. Procedural Issue—Interested Parties

Initially, GSA has questioned whether Canon and Swintec meet
our Bid Protest Procedures’ requirement that a protester be an “in-
terested party” in order to have its protest considered. 4 C.F.R.
§ 21.2(a) (1984).

GSA maintains that neither protester has an interest in the
award. In Canon’s case, the firm, after filing its protest, did not
submit an offer when GSA proceeded with the procurement in the
face of the protest because of the Schools’ need to have the type-
writers when the Schools opened in August 1984. (A contract was
awarded to IBM.) Regarding Swintec, GSA points out that the pro-
curement effectively was limited to offerors of typewriters evaluat-
ed under the LCC Qualification Program, and Swintec does not
offer such a product.

Both protesters contend, however, that their protests challenge
allegedly defective and unduly restrictive specifications that pre-
cluded them from competing or from consideration for award, and
that their interest lies in an opportunity to compete under appro-
priately amended specifications.

We have recognized that a nonbidding party, who would be a po-
tential competitor under a solicitation purged of the allegedly
undue restrictions, is an interested party for the purpose of our
review. E.g.,, Deere & Company B-212203, Oct. 12, 1983, 83-2 CPD
456. That clearly is the situation here, and the fact that GSA al-
ready awarded a contract based on a public exigency does not
defeat the complainants’ interest in having their protests resolved.
We therefore will proceed to consider the protests’ merits.

II. Trade-In Allowance

The solicitation provided separate line items for offers to acquire
the Schools’ old typewriters on the basis of an exchange or “trade-
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in” allowance that GSA would deduct from the offered price to
supply the new models. Canon complains that GSA’s evaluation of
trade-in allowances gave IBM an unfair advantage since all the old
typewriters were IBM machines. The protester alleges that IBM
maintains its own network of dealers of used IBM typewriters, and
thus enjoys, among suppliers of new typewriter models, a “unique
ability to economically use or dispose of them and could quote
much higher values to GSA.” In this respect, both GSA and IBM
aver that there exists a sizeable third-party market of used-type-
writer dealers for whom the Schools’ old typewriters have substan-
tial value. IBM suggests that anyone could resell the used typewrit-
ers to these dealers at the same value as the used machines repre-
sent to IBM. v

Even assuming Canon is correct that IBM had an advantage for
the stated reason, the government has no obligation to eliminate a
competitive advantage that a firm may enjoy because of its own
particular circumstances unless such advantage results from a
preference or unfair action by the contracting agency. E.g, ADC
Ltd., Inc., B-211117.3, Oct. 24, 1983, 83-2 CPD | 478. There is no
suggestion in the record that IBM’s advantage resulted from any
unfair government action. Moreover, the Federal Property and Ad-
ministrative Services Act of 1949, as amended, 40 U.S.C. § 481(c)
(1982), authorizes exchange allowances to be applied to the replace-
ment equipment’s cost. Mid-Atlantic Industries, Inc. B-181146,
Nov. 21, 1974, 74-2 CPD | 275

Nevertheless, where an agency contemplates considering offers
for the government’s old equipment in conjunction with an acquisi-
tion of new equipment, we question whether it is fair or even in
the government’s best interest to limit offers for the old equipment
to firms also offering to supply the new equipment, if there exists a
third-party market for the old equipment that might. be willing to
offer more on a cash basis than the government could have ob-
tained from any exchange allowance. In this case, if GSA had made
the Schools’ old typewriters available to any potential purchaser on
a cash basis, as well as on an exchange basis, a used-typewriter
dealer might have offered more for the old machines than IBM did
in its trade-in allowance. Then, GSA could have sold the old equip-
ment to the used typewriter dealer while acquiring the new type-
writers at the lowest offered price without regard to any offered
trade-in allowance, and realized a savings.

In fact, though the parties have not addressed this point, GSA’s
own regulations promulgated under the authority of 40 U.S.C.
§ 481(c) generally appear to require an agency to consider proceed-
ing in this manner. Those regulations require that the contracting
agency solicit bids for the property being replaced on a cash basis
and/or an exchange basis unless recent solicitation for identical
items on both bases has produced only one type of bid, indicating
the futility of soliciting the other type, or prior solicitation on one
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basis has proven clearly ineffective in reducing the cost of the ac-
quisition. Federal Property Management Regulations (FPMR), 41
C.F.R. §101-46.402 (1983). The objective of this requirement is to
assure that the government obtains the maximum return for the
property to be sold or exchanged. Id.; 45 Comp. Gen. 671 (1966).

The record in this case does not include any statement from GSA
or any other evidence to explain why the solicitation did not
permit offers for the old typewriters on a cash basis. In light of the
regulations requiring the agency to solicit offers on a cash and/or
exchange basis unless there exist circumstances showing little like-
lihood that permitting both types of offers will benefit the govern-
ment, the record fails to demonstrate a proper basis for the pro-
curement method used. Since the contract already has been award-
ed and, as we have been advised by GSA, the typewriters delivered,
no corrective action is feasible in this case. We nevertheless are
recommending to the Administrator of GSA that he take appropri-
ate action to prevent a recurrence of this problem in the future.

Canon points out that the regulations also require the contract-
ing agency to make a written administrative determination to
apply the exchange allowance to the acquisition, FPMR, 41 C.F.R.
§ 101-46.202(a)4), and alleges that GSA failed to do so. We believe,
however, that this requirement is procedural in nature, such that
the agency’s failure to follow it would not prejudice any offeror nor
affect the validity of an award.

III. LCC Methodology and Residual Value

The crux of the protester’s challenge to the solicitation’s LCC
provisions is that the methodology for computing and evaluating
residual value, after an assumed useful life of 10 years, is unrea-
sonable. The provisions basically credit an offeror with the current
market trade-in or surplus-sale value of its models, ascertained
through a survey of companies that sell large numbers of used
typewriters, and discount that amount to reflect a compounded
yearly 10-percent reduction in value over a 10-year period. The pro-
testers argue that an estimate of a machine’s residual value after
10 years that is based on current market values is unreasonable
and cannot bear any reasonable relationship to the machine’s
actual value in 10 years. In this respect, both protesters contend
that the electrically powered mechanical typewriters involved in
this procurement will have practically no value in 10 years because
of the availability of more sophisticated electronic machines with
such features as automatic correcting memory.

We previously have rejected an objection to a similar GSA meth-
odology—based principally on industry publications—for evaluat-
ing typewriters’ residual values. See Remington Rand Corp., et al.,
B-204084, et al., May 3, 1982, 82-1 CPD { 408, at pages 12-13. We
held that residual value simply comprises a cost element that logi-
cally cannot be ignored despite the observed difficulty in determin-
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ing the precise value of each model, and we found that GSA had a
reasonable, objective approach to the task. GSA’s current method
for determining residual value is based on current value derived by
survey rather than on industry publications, which we note do not
provide actual residual values for all the eligible models since not
all of them have been available for 10 years. We believe the cur-
rent method is at least as objective and reasonable as the method
discussed in Remington Rand Corp., supra. We therefore deny the
portions of the protest concerning the method for calculating resid-
ual value. Regarding the allegedly impending obsolesence of electri-
cally powered mechanical typewriters, we point out that electronic
typewriters are available today, and there still exists a market for
other typewriters. The protesters have failed to demonstrate that
such will not be the case in the future.

Cannon also complains that the solicitation’s provisions for pro-
Jjecting residual value based on current market value are inconsist-
ent with what GSA said it was going to do when it started the LCC
Qualification Program. Since the current solicitation announced
this methodology for the purpose of this procurement, however, we
do not believe that any of GSA’s alleged previous representations
provides a valid basis for protest.

IV. Allegedly Unduly Restrictive Requirements

Swintec complains that by limiting this procurement to models
that had been evaluated in the LCC Qualification Program, which
itself was limited to machines with a minimum carriage length of
15 inches, the solicitation precluded Swintec from offering its
moﬁel 1146CM, which apparently has a carriage length of 143
inches.

GSA, in responding to the protest, does not contend that the
Schools’ actual needs are for machines with carriage lengths great-
er than 14% inches. Rather, the agency’s report explains that in
September 1982 the agency decided, for the purpose of making
awards of Federal Supply Schedule (FSS) contracts covering federal
agencies’ requirements for electric single-element typewriters, to
standardize future procurements under the LCC Qualifications Pro-
gram. The reason for standardization was to increase the efficiency
of acquisition, simplify the product line, and promote better prices
by enabling successful suppliers to realize the economies of scale
and larger production runs.

We see no basis to object to GSA’s decision to standardize for
purposes of FSS contract awards. We believe it is logical that by
standardizing the government’s requirements, to the extent possi-
ble, GSA could reduce the number of typewriter contractors and
anticipate receiving lower-priced offers based on the larger estimat-
ed requirements for the standardized typewriters.

The reason behind standardizing carriage size for purposes of the
FSS contract, however, does not support GSA’s action here, since
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the purchase is not from an FSS contract. The fact is that GSA
could not fulfill the Schools’ need for 600 machines by placing an
order against the FSS contract because the dollar amount involved
exceeded the contract’s maximum order limitation. This procure-
ment therefore was separate and distinct from any requirements
contract or any other procurement, and we do not understand how
GSA’s explained benefits deriving from standardization apply to
this case. We note in this respect that GSA does not argue that
standardization was necessary to meet the government’s functional
requirements, but only to obtain lower prices under a single FSS
requirements contract.

The result of GSA’s action here thus was to limit the competition
to models that previously had undergone LCC testing without
regard to the fact that the group of models that had done so was
not necessarily coextensive with the group of models that would
satisfy the government’s functional requirements in this procure-
ment. Models that might have been able to meet the Schools’
needs, but never had been accepted previously for LCC testing be-
cause of their shorter carriage lengths, were thus prevented from
any opportunity to qualify for this procurement. There is no evi-
dence that savings flowing from standardization would not be offset
by lower prices obtained through full competition for the 600 type-
writers. See CPT Corporation, B-211464, June 7, 1984, 84-1 CPD
1 606.

The record, however, provides another, and in our view legiti-
mate, reason for limiting this procurement to typewriters that pre-
viously had undergone LCC testing. While LCC testing was neces-
sary to assure that the government obtained the least costly type-
writers, there was insufficient time to conduct testing prior to the
date the Schools needed the typewriters. In this regard, we previ-
ously have held that because GSA’s confining competition for FSS
contracts to typewriters that have undergone LCC testing may well
serve a legitimate need of the government, GSA properly may pre-
clude a firm from competing until its model undergoes such test-
ing. See Remington Rand Corp., et al., supra, where we did not
object to a restriction like the one here. We therefore will not
object to GSA’s restricting this procurement to LCC-tested models.

We point out, however, that implicit in our holding in Remington
Rand was recognition not only that the necessary testing was so
extensive that, as a practical matter, it could not be performed
within the time constraints of the procurement, but that an oppor-
tunity to make their products eligible for the procurement was ex-
tended to all manufacturers of models that would meet GSA’s le-
gitimate needs and were available for testing reasonably in ad-
vance of the procurement. We therefore are recommending to the
Administrator, by separate letter, that if GSA desires to limit
future procurements to offers of models that have undergone LCC
testing, the agency should take steps to allow any model capable of
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meeting the government’s needs an opportunity to undergo LCC
testing sufficiently in advance of the upcoming procurements to be
eligible for evaluation. Otherwise, to strike a balance between the
desirability of LCC testing and the general requirement to maxi-
mize competition, the agency should limit its evaluation of LCC
factors to those under which all potential offerors have a fair and
equal opportunity to offer any model capable of meeting the gov-
ernment’s needs.

V. Conclusion

We sustain the protest about the trade-in allowance to the extent
that GSA failed to solicit offers for the government’s old typewrit-
ers on a cash and/or exchange basis. The protesters’ challenge to
the solicitation’s methodology for computing and evaluating residu-
al value is denied. We also deny the portion of Swintec’s protest
complaining that the solicitation in effect unduly restricted compe-
tition to offers of models that had undergone LCC testing and had
a minimum carriage length of 15 inches.

[B-214145]

Appropriations—State Department—Official Residence
Expenses

Expenditures for hiring extra waiters and busboys to serve at official functions at
foreign posts must be charged to the State Department representational allowance
appropriation. The allotment for official residence expenses, derived from the lump
sum appropriations for salaries and expenses, covers household servants who main-
tain the official residence. State Department regulations do not appear to include
temporary help hired for specific events as household servants.

Appropriations—State Department—OQfficial Residence
Expenses

Even if expenses for temporary help could be considered generally to be covered
under regulations governing the appropriation allotment for official residence ex-
penses, such expenses should only Ee paid from the representational allowance ap-
propriation. Long-standing Comptroller General decisions prescribe the use of an ap-
propriation specifically availabie for a purpose to the exclusion of a more general
appropriation that could encompass the same purpose. Moreover, section 454 of the
State Department Standardized Regulations forbids the use of official residence ex-
pense allotments if there is any other appropriation that covers the same purpose.

Matter of: Appropriations Chargeable with Expenses of
Representational Events at Foreign Posts, December 10,
1984:

A Department of the State certifying officer has requested a deci-
sion on the proper appropriation to be charged for the expenses of
hiring extra waiters and busboys to serve at official parties and
other representational events hosted by United States principal
representatives serving at foreign posts.

The Department receives an annual line item appropriation for
“representation allowances as authorized by section 905 of the For-
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eign Service Act of 1980, as amended (22 U.S.C. § 4085).” (See, e.g.,
its fiscal year 1984 appropriation act, Pub. L. No. 98-166, 97 Stat.
1071, 1093, November 28, 1983.) The Department also receives an
annual lump sum appropriation for salaries and expenses for the
“administration of foreign affairs,” a portion of which has been ad-
ministratively allotted for “official residence expenses” (ORE). The
latter account covers operation and maintenance costs of maintain-
ing a “suitable” official residence and includes the costs of support-
ing a staff of household servants necessary to maintain the resi-
dence. (See Standardized Regulations (Government Civilians, For-
eign Areas)). According to the certifying officer, the practice in
Madrid and at other posts in Spain has been to treat these two ap-
propriations as supplementary. Specifically, when the full amount
allotted for household servants has not been expended, the Bureau
of European Affairs has informally permitted the posts to charge
the extra help needed for special entertaining to the ORE account.
The certifying officer contends that this practice is unauthorized.
The General Accounting Office agrees with him.

The State Department has issued Standardized Regulations gov-
erning the scope of expenditures covered by each of the two appro-
priations in question. Representational allowances are covered
under Chapter 300 of the Regulations (March 4, 1984). Although
the hiring of temporary waiters and busboys to provide extra help
at specific functions is not mentioned in so many words, the regula-
tions appear to include a broad range of expenditures associated
with “entertainment of a protocol nature” or “‘entertainment un-
dertaken by employees to promote personal relationships necessary
to the performance of their official duties.” Section 320 a. and b.
This is consistent with the underlying legislation (section 905 of the
Foreign Service Act of 1980, supra), which authorizes a specific ap-
propriation “for official receptions and * * * entertainment and
representational expenses * * * to enable the Department and the
Service to provide for the proper representation of the United
States and its interests.”

It is not disputed that the representational allowance appropria-
tion is specifically available for the “extra help” expenses at issue.
The question is whether the ORE allotment is equally available for
the same purpose.

Chapter 400 of the Standardized Regulations, which deals with
“official residence expenses” (ORE), defines the term broadly, and
at first reading appears to encompass the cost of hiring extra help
for official parties. However, the list of “allowable expenditures”
under sections 450-453 (April 29, 1984) is considerably more re-
stricted. The only applicable provision is for “wages and mainte-
nance of household servants’ (section 451), and a “household serv-
ant” is ‘“a servant employed to perform household duties within
the official residence.” Section 411(d). Such servants are entitled to
“board, lodging, clothing, local transportation, medical and dental
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care, social security, and other assessments, gratuities, burial ex-
penses, and so forth, which are required in accordance with local
law or custom to be provided by the principal representative in ad-
dition to wages.” Section 411(e). In this context, it seems apparent
to us that the temporary hire of extra waiters and busboys for par-
ticular representation functions does not fit the definition of a
household servant employed to perform household duties on a regu-
lar basis and thus earning the fringe benefits enumerated above.

Even if the ORE regulation could be read more broadly as en-
compassing temporary held as well as household servants, the Eu-
ropean foreign posts are precluded from electing to charge their
ORE funds by virtue of section 454 of the regulations. That section
prohibits charging any expenditures to the ORE account if they
could be “properly borne” by any other appropriation. As men-
tioned above, there is no dispute that the temporary help expenses
could be “properly borne” by the representational allowance appro-
priation.

This regulatory prohibition is consistent with a long-standing
principle that appears in a number of Comptroller General deci-
sions. (See, e.g., 36 Comp. Gen. 526, 528 (1957) and B-202362, March
24, 1981.) We have held that an appropriation made for a specific
purpose is available for that purpose to the exclusion of a more
general appropriation that might also include that purpose. Apply-
ing this principle to the instant case, there is no question that the
representational appropriation is specifically available to cover the
expenses of representational functions. Compensation of waiters
and busboys hired only for particular representational functions is
clearly included. On the other hand, it is much less clear that these
expenses are covered, if at all, under the lump sum appropriation
for salaries and expenses from which the ORE allotment is derived.

Thus, under standard appropriation interpretations, in addition
to the Department regulations, we find that only the representa-
tional allowances appropriation may be charged for the costs of
hiring extra waiters and busboys to serve at representational func-
tions. The certifying officer should make the appropriate account-
ing adjustments if he has not already done so.

[B-214718]

Accountable Officers—Relief—Physical Losses, Etc., of Funds,
Vouchers, Etc.

Relief is denied to Secret Service Agent whose carry-on luggage containing $1,000
cash advance was stolen when left unattended in crowded Rogota, Colombia, airport.
Advanced was for purchasing counterfeit U.S. currency, and therefore was of the
nature anticipated in 61 Comp. Gen. 313 (1982). However, in this case, agent’s negli-
gence in leaving bag unattended in a public place was the proximate cause of the
loss. Presence of armed police escort standing nearby does not absolve agent of duty
to personally safeguard Government funds entrusted to his care. B-210507, April 4,
1983, distinguished.
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To the Fiscal Assistant Secretary, Department of the
Treasury, December 14, 1984:

Your letter of March 2, 1984, requested relief for Secret Service
Special Agent Marino Radillo. Agent Radillo was the accountable
officer for a $1000 cash advance made for the purpose of purchas-
ing counterfeit U.S. currency in Colombia. On September 3, 1982,
the funds were stolen in the Bogota, Colombia airport along with
Agent Radillo’s carry-on luggage. An investigation by the Secret
Service Special Investigation and Security Division found that
Agent Radillo was careless with the funds, but ruled out negligence
on the ground that Agent Radillo was armed and had a police
escort. We think Agent Radillo’s careless handling of the bag and
its contents allow the theft to take place. His negligence being the
proximate cause of the loss, we must deny relief.

The facts stated in your submission, plus additional facts provid-
ed informally by Mr. Balkenbush of your office, are as follows.
Agent Radillo was advanced $1000 cash to purchase counterfeit
U.S. currency in Cali, Colombia. Agent Radillo and his partner had
$2000 collectively which they had split between them to minimize
the loss in case of theft. At the time of the loss Agent Radillo was
carrying the money in a small shoulder bag. At the airport in
Bogota, Agent Radillo needed to make ticket arrangements for
himself and his party to continue to Cali. The airport was very
crowded, and Agent Radillo stepped some distance away from his
partner and their Colombian police escort to approach the Avianca
ticket counter and conduet his business. Once at the ticket desk, he
put his shoulder bag down on the counter near where he was
standing and directed his attention to the ticket transaction. It
took an estimated 2 to 5 minutes to completely secure the tickets.
On completion of his business, Agent Radillo turned to pick up his
bag. By then, it was gone.

Our decision in 61 Comp. Gen. 313 (1982) allows law enforcement
agencies to write off as operating expenses certain thefts of funds
sustained while conducting criminal investigations. This treatment
dispenses with the need to seek relief for the accountable officers
in such cases. However, that decision applies only when the funds
are actually being used for the purposes for which they were en-
trusted (i.e, paying an informant, purchasing controlled sub-
stances). /d. The decision does not apply to funds stolen while on
the way to the location where the actual investigatory work is to
take place. Id at 316, B-210507, April 4, 1983. Under such circum-
stances the standard relief analysis applies.

Relief may be granted under 31 U.S.C. § 3527 if the Comptroller
General agrees with the agency head’s decision that the accounta-
ble officer was carrying out official duties when the loss occurred
and that the accountable officer did not cause the loss through
fault or negligence. -
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Agent Radillo was performing official duties while en route to
Cali. However, we think his admittedly careless actions in placing
the bag on the counter and directing his full attention elsewhere
for 2 to 5 minutes allowed the bag to be stolen. We think Agent
Radillo was negligent and that his negligence was the proximate
cause of the loss because his inattention gave the thief a clear op-
portunity to steal the bag and the funds. ’

We feel it is possible to distinguish this case from B-210507, cited
above, on the basis of the length of time the bag was unattended
and the reasonableness of the conduct. In the earlier case, we re-
lieved a Drug Enforcement Administration agent whose briefcase
containing $2000 to pay an informant was stolen when he set it
down to remove his coat in the Sao Paolo, Brazil airport. That
briefcase was out of the agent’s control for only 15 to 20 seconds
while he performed a reasonable task which he could not easily ac-
complish while holding the briefcase. Here, in contrast, the bag
was left in plain sight for several minutes and there was no appar-
ent reason why it could not have been better safeguarded while the
ticket arrangements were being taken care of.

Further, in the earlier case a Board of Inquiry had completely
exonerated the agent, while in this case the Investigation and Secu-
rity Division found that Agent Radillo handled the funds careless-
ly.

Finally, we do not agree that Agent Radillo should be relieved
solely because he was armed and had a police escort. As stated
above Agent Radillo was at some distance from his escort in a
crowded airport at the time of the theft, effectively negating any
security they might have provided. Even if they had been close by,
however, it remains incumbent on an accountable officer to devote
his full personal attention to the physical security of the Govern-
ment funds entrusted to his care. .

Under our decisions, an accountable officer is personally liable
for a loss of Government funds due to theft if the exercise of due
care on his part would have prevented the loss. See B-188733,
March 29, 1979, affirmed on reconsideration, January 17, 1980; and
B-71445, June 20, 1949. If Agent Radillo had kept the bag under
his immediate control, or entrusted it to his fellow agent while he
made ticket arrangements, this theft would not have occurred. Ac-
cordingly, we deny relief.

[B-215128]

Debt Collections—Debt Collection Act of 1982—Applicability

Sections 5 and 10 of the Debt Collection Act of 1982, codified at 5 U.S.C. 5514, and
31 U.S.C. 3716 (1982), respectively, provide generalized authority to take administra-
tive offset to collect debts owed to the United States. Their passage did not implied-
ly repeal 5 U.S.C 5522, 5705, or 5724 (1982), or other similar preexisting statutes
which authorize offset in particular situations. This is because a statute dealing
with a narrow, precise, and specific subject is not submerged or impliedly repealed
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by a later-enacted statute covering a more generalized spectrum, unless those stat-
utes are completely irreconcilable.

Debt Collections—Debt Collection Act of 1982—Applicability

Section 5 of the Debt Collection Act of 1982, 5 U.S.C. 5514, as implemented in 49
Fed. Reg. 27470-75 (1984) (to be codified in 5 C.F.R. 550.1101 through 550.1106), au-
thorizes and specifies the procedures that govern all salary offsets which are not
expressly authorized or required by other more specific statutes (such as 5 U.S.C.
5522, 5705, and 5724). Any procedures not specified in that statute and its imple-
menting regulations should be consistent with the provisions of the Federal Claims
Collection Standards, 49 Fed. Reg. 8898-8905 (1984) (to be codified in 4 C.F.R. ch. II).

Debt Collections—Debt Collection Act of 1982—Applicability

Except as provided in section 101.4 of the Federal Claims Collection Standards
(FCCS), when taking administrative offset under 5 U.S.C. 5522, 5705, or 5724, or
other similar statutes, or the common law, agencies should follow the procedures
specified in section 10 of the Debt Collection Act of 1982, 31 U.S.C. 3716 (1982), as
implemented by section 102.3 of the FCCS, 49 Fed. Reg. 8889, 8898-99 (1984) (to be
codified in 4 C.F.R. ch. II).

Matter of: Offset under statutes other than Debt Collection
Act of 1982, December 14, 1984:

The Chief Counsel of the Internal Revenue Service has requested
our opinion on the procedures to be followed when collecting debts
by administrative offset under statutory authority other than that
contained in the Debt Collection Act of 1982, Pub. L. No. 97-365, 96
Stat. 1749, 5 U.S.C. 5514 note. In particular, the Chief Counsel in-
quired about administrative offset authority contained in 5 U.S.C.
§§ 5522, 5705, and 5724. The question arises because sections 5 and
10 of the Debt Collection Act of 1982 (codified at 5 U.S.C. § 5514
and 31 U.S.C. § 3716 (1982), respectively) mandate specific, yet dif-
fering, offset procedures. Most other statutes, including the three
cited above, do not address what, if any procedures must be fol-
lowed when taking offset under their authority.

For the reasons given below, we conclude that when effecting
offset under a statute which does not provide its own procedures,
including 5 U.S.C. §§ 5522, 5705, and 5724, agencies should comply
with the procedures prescribed by section 10 of the Debt Collection
Act of 1982, as implemented by section 102.3 of the Federal Claims
Collection Standards (FCCS), 4 C.F.R. ch. II, as amended, 49 Fed.
Reg. 8889, 8898-99 (Mar. 9, 1984).

The Debt Collection Act of 1982

According to its legislative history, the Debt Collection Act of
1982 (DCA) was intended to ‘“‘put some teeth into Federal [debt] col-
lection efforts” by giving the Government ‘“‘the tools it needs to col-
lect those debts, while safguarding the legitimate rights of privacy
and due process of debtors.” 128 Cong. Rec. S12328 (daily ed. Sept.
27, 1982) (remarks of Sen. Percy). Two sections of the DCA, sections
5 and 10, were concerned with the collection of debts by means of
setoff. Section 5 amended 5 U.S.C. § 5514, which authorizes agen-
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cies to take offset against the salaries of Federal employees and
military members. Previously, section 5514 had been limited to er-
roneous payments, and did not prescribe any procedural protec-
tions.

Section 5 expanded section 5514 by authorizing salary offset to
collect ‘“[any] debts which the United States is entitled to be
repaid.” 5 U.S.C. § 5514(a)(1). According to the legislative history,
Congress intended this change to provide the Government with the
authority to take salary offset in order to collect “general debts”—
that is, any debts owed to the United States. See, e.g., S. Rep. No.
378, 97th Cong., 2d Sess. 10-12, 22-24 (1982). At the same time, sec-
tion 5 imposed a number of procedural requirements upon salary
offsets undertaken pursuant to section 5514. 5 U.S.C. § 5514(a)(2). It
was explained that ‘“[I}t is imperative * * * that Federal employees
be provided their full due process rights in any setoff procedure.
Accordingly, [section 5] provides for a series of steps that must be
taken prior to any setoff [under it].” S. Rep. No. 378, supra, at 12.
The Office of Personnel Management (OPM) has promulgated regu-
lations to implement section 5. 49 Fed. Reg. 27470 (July 3, 1984), to
be codified at 5 C.F.R. Part 550, Subpart K (hereinafter, “Subpart
K”).

In addition to section 5, the DCA also addressed administrative
offset authority in section 10. This latter section amended the Fed-
eral Claims Collection Act of 1966, codified in 31 U.S.C. ch. 37
(1982), to provide that ‘[alfter trying to collect [any] claim from a
person under [the provisions of the original 1966 act], the head of
an executive or legislative agency may collect the claim by admin-
istrative offset.” 31 U.S.C. § 3716(a).! Like section 5, section 10 pre-
scribes certain procedural provisions that are required to be taken
prior to offset. Id. However, the procedures in section 10 differ
from those in section 5. Compare 31 U.S.C. § 3716(c) with 5 U.S.C.
§ 55614(a)(2). Section 10 has been implemented by GAO and the De-
partment of Justice in amendments to sections 102.3 and 102.4 of
the FCCS, 49 Fed. Reg. at 8898-8899.

Preexisting Offset Statutes

Prior to the enactment of the DCA, many other statutes had
been enacted which authorized or required offset against salary or
other amounts to be paid by the United States.2 Among those stat-

. !The terms “debt” and “claim” have been interpreted to be “synonymous and
interchangeable” terms that refer to “any amount of money or property * * * owed
to the United States.” FCCS § 101.2(a), 49 Fed. Reg. at 8896. Cf£ 31 U.S.C. § 3701(b).

2Eg, 5 US.C. §§5511(b) (debts owed by employees removed for cause), 5512(a)
(setoft against accountable officers), 5513 (setoff to recoup disallowed payments),
5522(a)(1) (setoff to recoup advance payments for evacuations), 5705 (1) and (2) (setoff
to recoup travel advances), 5724(f) (setoff to recoup advances for travel and transpor-
tation expenses); 37 U.S.C. § 1007 (setoff against Army and Air Force members); 42
U.S.(_I. §§ 300w-5 (setoff to collect debts owed by states under the Preventive Health
Services Block Grant), 300x-5 (setoff to collect debts owed by states under the Alco-
hol, Drug Abuse, and Mental Health Block Grant).
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utes are the three cited by IRS. Under the first, 5 U.S.C. § 5522(a),
setoff is authorized to recoup advance payments made to facilitate
the evacuation of employees or their families and dependents from
places where there is imminent military or other danger to their
lives. Setoff may be made “against accrued pay, amount of retire-
ment credit, or other amount due the employee from the Govern-
ment.” 5 U.S.C. § 5522(c)(1). Under the second statute, 5 U.S.C.
§ 5705, agencies are authorized to make travel advances to employ-
ees and to recover unused or misused amounts by “setoff against
accrued pay, retirement credit, or other amount due the employee
[or by] deduction from an amount due from the United States.”
The third statute, 5 U.S.C. § 5724, authorizes agencies to pay travel
and transportation expenses in connection with permanent changes
of station. Subsection 5724(f) provides that “an advance of funds
may be made to an employee * * * with the same safeguards re-
quired under section 5705 of this title.” We have previously inter-
preted this provision to authorize the use of administrative offset.
58 Comp. Gen. 501, 502 (1979); B-194159, October 30, 1979. None of
these three statutes specifies the procedures, if any, that must be
followed when taking administrative offset.

Effect of Debt Collection Act on Preexisting Statutes

The first issue to consider is the effect of sections 5 and 10 of the
DCA on the various preexisting offset statutes. We begin our analy-
sis with the premise that sections 5522, 5705, and 5724 (as well as
the many other statutes which authorize administrative offset with
regard to particular types of debts and debtors) have survived the
enactment of sections 5 and 10 of the DCA. This premise follows
from the well-settled principle of statutory construction that a stat-
ute dealing with a narrow, precise, and specific subject is not sub-
merged or impliedly repealed by a later-enacted statute covering a
more generalized spectrum, unless the intent to do so has been
made unmistakably clear. 58 Comp. Gen. 687, 691-92 (1974) (citing
Morton v. Mancari, 417 U.S. 535, 550-551 (1974)). Cf., e.g., 34 Comp.
Gen. 170 (1954) (original enactment of the act codified at 5 U.S.C.
§ 5514 did not impliedly repeal 5 U.S.C. § 5513). Moreover, as this
Office has previously observed:

An act is not impliedly repealed because of a conflict, inconsistency, or repug-
nancy between it and a later act unless the conflict, etc., is plain, unavoidable, and
irreconcilable, and the two acts cannot be harmonized or both cannot stand, operate,
or be given effect at the same time. If it is possible to do so, by any fair and reasona-
ble construction, two seemingly repugnant acts should be harmonized or reconciled

so as to permit both to stand and be operative and effective and thereby avoid a
repeal of the earlier act by implication. 53 Comp. Gen. 853, 856 (1974).

Under these longstanding rules, we find that the DCA did not
impliedly repeal or amend other preexisting offset statutes. This
conclusion was implicitly embraced in both Subpart K (which im-
plements section 5) and the FCCS (which implement section 10).

470-536 O - 85 - 3
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See Subpart K, § 550.1102(b)(1), 49 Fed. Reg. at 27470, 27472; and
FCCS, § 102.3(b), 49 Fed. Reg. at 8898, respectively.

Section 5 and the OPM Regulations

Under the definition contained in section 10 of the DCA, the
term “administrative offset” means ‘“the withholding of money
payable by the United States or held by the United States on
behalf of the person to satisfy a debt owed the United States by
that person.” 96 Stat. at 1755. In promulgating Subpart K, OPM
expressly concluded that a salary offset taken pursuant to section 5
is a kind of “administrative offset.” Subpart K, § 550.1102(b), 49
Fed. Reg. at 27472. We agree. In common parlance, the terms
“salary offset” and “administrative offset” have come to be associ-
ated with sections 5 and 10, respectively, of the DCA. More accu-
rately, however, the term “administrative offset” is a general term
embracing all offsets accomplished by other than judicial process.
Thus, in the sense that it is non-judicial, salary offset under 5
U.S.C. § 5514 is also a form of administrative offset. Similarly, sal-
ary offset under statutes other than 5 U.S.C. § 5514 is also a form
of administrative offset. Nothing in the legislative history of sec-
tion 10 suggests the contrary.?

In promulgating Subpart K, OPM also concluded that ‘“[blecause
it is an administrative offset, debt collection procedures for salary
offset which are not specified in [section 5] and these [OPM] regula-
tions should be consistent with the provisions of {the] FCCS.” Sub-
part K, § 550.1102(b), 49 Fed. Reg. at 27472. We concur in this con-
clusion as well. In fact, section 5 specifically provides that “[t]he
collection of any amount under [section 5] shall be in accordance
with the [FCCS].” 5 U.S.C. §5514(a)3). Finally, OPM concluded
that “the procedures contained in ([Subpart K] do not
apply * * * to any case where collection of a debt by salary offset
is explicitly provided for or prohibited by another statute (e.g.,
travel advances under 5 U.S.C. 5705 and employee training ex-
penses under 5 U.S.C. 4108).” Subpart K, § 550.1102(b)(1), 49 Fed.
Reg. at 27472. With this conclusion we also agree. Since the other
salary offset statutes survive the enactment of section 5, and since
section 5 does not expressly purport to set the procedures govern-
ing offset under those other statutes, we conclude, as did OPM,
that section 5 and OPM’s implementing regulations do not apply to
offsets taken under statutes other than 5 U.S.C. § 5514.

To summarize our conclusions thus far, we find that:

—The Debt Collection Act did not repeal, either expressly or by

implication, other preexisting statutes authorizing or mandat-
ing offset to collect debts owed to the United States.

3 Cf, e.g., Perrin v. United States, 444 U.S. 37, 42 (1979); 38 Comp. Gen. 812, 813
(1959) (plain meaning rule of statutory construction).
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—Salary offset taken under the authority of 5 U.S.C. § 5514 is
governed by the procedures contained in that section and
OPM’s implementing regulations. Any procedures for salary
offset under 5 U.S.C. § 5514 that are not specified in that stat-
ute or the OPM regulations should be consistent with the pro-
visions of the FCCS.

—The procedures specified in 5 U.S.C. § 55614 and OPM’s imple-
menting regulations do not apply to offsets taken under other
statutes such as 5 U.S.C. §§ 5522, 5705, or 5724.

Section 10 and the FCCS

We have noted the broad definition of “administrative offset” in
section 10, and have established that all non-judicial offsets, includ-
ing offsets against the salary of Federal employees, are varieties of
“administrative offset.” Therefore, and since salary offsets under
statutes other than 5 U.S.C. § 5514 are not governed by section
5514 or OPM’s implementing regulations, it is logical to look to sec-
tion 10 and its implementing regulations, the FCCS, for relevant
procedures.

The plain meaning of the “administrative offset” definition in
section 10 clearly suggests that it encompasses offsets taken pursu-
ant to other statutory or common law authority. However, section
10 also specifically provides that it shall not apply in any case in
which a statute explicitly provides for or prohibits using adminis-
trative offset to collect the claim or type of claim involved. 96 Stat.
1755. Consequently, even though offsets taken pursuant to other
statutes fall within the definition of administrative offset, it may
be argued that, without more, the specific procedural provisions of
that section do not apply to the other statutory offsets. As we noted
above, section 5 of the DCA specifically provides that offsets taken
under its authority must be consistent with the FCCS. The other
statutes cited by the Chief Counsel have no similar provision. The
FCCS address this concern.

Since 1966, GAO and the Department of Justice have taken the
position in the FCCS (based on an express provision in the 1966
act,* that nothing in the FCCS is intended to preclude agency dis-
position of any claim under other applicable statutes and appropri-
ate implementing regulations. In those cases, the laws and imple-
menting regulations which are specifically applicable to the claims
collection activities of particular agencies (or particular classes of
debts or debtors) take precedence over the FCCS. E.g, FCCS,
§101.4, 31 Fed. Reg. 13381 (Oct. 15, 1966); FCCS § 101.4, 49 Fed.
Reg. at 8897. However, the FCCS has also provided since 1966 that
“the standards set forth in [the FCCS] should be followed in the
disposition of civil claims by the Federal Government * * * where

4 Federal Claims Collection Act, Pub. L. No. 89-508, § 4, 80 Stat. 309 (1966), 31
U.S. Code 3711 note.
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neither the specific statute nor its implementing regulations estab-
lish standards governing such matters.” Id. Cf. 62 Comp. Gen. 489,
494 (1983); 62 Comp. Gen. 599, 602 (1983); 63 Comp. Gen. 10, 11 n.1
(1983).

In accordance with this longstanding principle, the FCCS specifi-
cally provide in pertinent part that “[e]xcept as provided in section
101.4 [as quoted above}, * * * the standards in this paragraph shall
apply to the collection of debts by administrative offset under 31
U.S.C. § 3716, some other statutory authority, or the common law.”
FCCS, § 102.3(b), 49 Fed. Reg. at 8898.5 In other words, the FCCS
provide that, to the extent that a particular offset statute either
specifically addresses the procedures to be followed, or authorizes
an agency to specify procedures in its own regulations that are dif-
ferent from the FCCS provisions (and the agency promulgates such
regulations), then the inconsistent provisions of the FCCS need not
be complied with when taking offset under the other statute and
regulations. For example, in 62 Comp. Gen. 489 (1983), we found
that the Economic Development Administration (EDA) has inde-
pendent statutory authority to compromise debts owed to it. There-
fore, EDA may legally sell its accounts receivable at a discount, if
it so chooses. Nevertheless, we pointed out that, to our knowledge,
EDA has not adopted regulations establishing specific standards for
collecting or compromising loans through the sale of accounts re-
ceivable. Accordingly, we advised EDA that “unless and until EDA
adopts regulations establishing definite standards governing the
compromise of claims, it should follow the applicable standards and
guidelines set forth in the [FCCS].” Id. at 494. Compare 62 Comp.
Gen. 599, 602 (applicability of FCCS to offset under the Social Secu-
rity Act); and 63 Comp. Gen. 10, 11 n.1 (applicability of FCCS to
programs and agencies specifically exempted from the DCA).

There is another reason why agencies taking offset under stat-
utes other than section 10 should look to the procedures in section
10 and the implementing FCCS provisions. The fact that a statute
or implementing regulation is silent with regard to the need or
substance of procedural protections does not necessarily mean that
none are required. Based on our review of existing case law, we
think there is a high likelihood that the courts would conclude that
a debtor-employee is entitled to notice and an opportunity to be
heard in some appropriate form. See, for example, Sniadach v.
Family Finance Corp., 395 U.S. 337 (1969); Atwater v. Roudebush,
452 F. Supp. 622 (N.D. Ill. 1976); Coleman v. Block, 580 F. Supp. 194
(D.N.D. 1984). In Sniadach, the Supreme Court expressly recog-
nized that a person’s entitlement to earned wages is a property
right. Thus, the question would seem to be not whether procedural
protections are required, but what form they should take.

5 An earlier version of the FCCS had expressly applied to offsets under 5 U.S.C.
§§ 5522, 5705, and 5724. 4 C.F.R. § 102:3(b), 46 Fed. Reg. 39113 (1981).



Comp. Gen.] DECISIONS OF THE COMPTROLLER GENERAL 149

Again based on our reading of existing case law, it is our opinion
that the procedures set out in section 10, as implemented in section
102.3 of the FCCS, are fair and reasonable, and satisfy minimum
procedural requirements.®

Conclusion

For the foregoing reasons, we find that sections 5 and 10 of the
DCA of 1982 did not impliedly repeal 5 U.S.C. §§ 5522, 5705, or
5724, or any other similar statutes. Those statutes continue to pro-
vide the legal basis for the taking of administrative offset with
regard to the specific types of debts or classes of debtors with
which those statutes are concerned. We find further that 5 U.S.C.
§ 5514 (as amended by section 5 of the DCA and implemented in
Subpart K, supra) provides the authority for, and specifies the pro-
cedures that govern, all salary offsets which are not expressly au-
thorized or required by other more specific statues (such as 5
U.S.C. §§ 5522, 5705, and 5724). We also find that, except as provid-
ed in section 101.4 of the FCCS, when taking administrative offset
under 5 U.S.C. §§ 5522, 5705, 5724, other similar statutes, or the
common law, the procedures specified in section 10 of the DCA, as
implemented in section 102.3 or 102.4 of the FCCS, should be fol-
lowed.”

[B-215326]

Sales—Vehicles—Government Owned—Automobiles

GSA proposal to sell used Government vehicles .on. consignment through private
sector auction houses is not objectionable. The proposal does not provide for an im-
proper delegation of the inherent Government function of fee setting since the Gov-
ernment will set a minimum bid price on each vehicle and the final sales price will
be determined by the market. Tﬁe security of Government funds is assured by a
contractor guarantee and bonding. 62 Comp. Gen. 339 (B-207731, Apr. 22, 1983), is
distinguished.

Matter of: General Services Administration—Sale of Used
Government Vehicles by Private Sector Auction Houses,
December 14, 1984:

The General Services Administration (GSA) is currently imple-
menting a.program to test the feasibility of selling used Govern-
ment vehicles on consignment through private sector auction
houses. The General Counsel of the GSA has requested our opinion
on whether the program, as outlined, would impermissibly place
Government funds in the. custody of the contractor. As will be ex-

6 See e.g., Goss v. Lopez, 419 U.S. 565 (1975); Mathews v. Eldridge, 424 U.s. 319
(1976); and Califano v. Yamaski, 442 U.S. 682 (1979).

7 This. decision should not be construed as prohibiting a debtor and an agency
from contractually agreeing to be bound by some alternative procedures, or to waive
procedural protections. See e.g, D.H. Overmeyer Co. v. Frick Co., 405 U.S. 174, 185-86
833;, citing National Equipment Rental Ltd. v. Szukhent, 375 U.S. 311, 315-16
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plained below, we do not object to the GSA proposal since it does
not provide for the improper delegation of an inherent governmen-
tal function. Furthermore, the proposal incorporates safeguards
which are adequate to assure the security of Government funds.

The submission explains that the Federal Property and Adminis-
trative Services Act of 1949, as amended, authorizes the Adminis-
trator of General Services to dispose of surplus property. 40 U.S.C.
§ 484(a) (1982). The proceeds of such sales are available to pay the
direct expenses incurred in disposing of the property, and amounts
not used for this purpose are covered into the Treasury as miscella-
neous receipts. 40 U.S.C. § 485 (1982). The Administrator is also au-
thorized to exchange or sell property and use the proceeds of such
transactions to acquire similar items. 40 U.S.C. § 481(c) (1982). GSA
notes that virtually all of the vehicles that it sells are classified as
either exchange/sale or surplus property.

According to the submission, GSA currently sells approximately
30,000 vehicles each year, primarily by public auction. This figure
is expected to rise sharply due to the size of the fleet and a greater
turnover of vehicles. At the same time, the number of GSA person-
nel available to conduct sales is being reduced. Although GSA cur-
rently performs most of its vehicle sales function internally, it has,
on occasion, contracted with the private sector for transportation,
storage, reconditioning, and auctioneering services. It now proposes
to purchase these services as a package and to make the contrac-
tor, rather than the purchaser, responsible for paying the Govern-
ment.

GSA indicates that the proposed program will incorporate the
following elements:

—Within five days of notification of vehicle availability, the con-
tractor will pick up vehicles and store them on contractor con-
trolled premises.

—The contractor will recondition the vehicles to improve mar-
ketability.

—Approximately once a month the contractor will conduct a
sale. All cars are to be offered for sale within 45 days of pick
up.

—The contractor will collect all money from the sales and turn it
over to GSA within three business days. (Three days are al-
lowed in recognition of the banking process.) The contractor
will be required to guarantee payment of sales receipts in full
regardless of the status of collections.

—A GSA warranted contracting officer will be present at all
sales and will execute the documents necessary to transfer title
to the purchaser.

—The contractor, in turning over the sale proceeds and a sales
report to GSA, will also submit an invoice for services ren-
dered. Payment will be made from the appropriate agency ac-
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count and the net proceeds will be remitted to the owning
agency or to miscellaneous receipts of the Treasury depending
on the status of the vehicle sold.

GSA also indicates that precautions will be taken to protect the
Government’s financial interests. The contractor will be bonded
and will be required to maintain property and liability insurance
to indemnify the Government in the event of any property damage
or personal injury. In addition, GSA proposes to file Uniform Com-
mercial Code financing statements to protect the Government
against possible third-party creditor claims against the contractor.

GSA notes that in a recent decision concerning the collection of
recreation user fees by National Forest volunteers, 62 Comp. Gen.
339 (1983), we held that the collection of fees owed the United
States was an inherent governmental function which could be per-
formed only by Federal employees. GSA argues that its proposal is
distinguishable from the Forest Service plan in that the contractor
will assume full responsibility by contract for payment to the Gov-
ernment and will be fully bonded and insured to protect the Gov-
ernment against any potential loss. We agree that our holding in
the Forest Service case does not control the outcome in the case
currently before us.

Our conclusion that the collection of fees owed the United States
was an inherent governmental function was based on OMB Circu-
lar No. A-76, March 29, 1979, “Policies for Acquiring Commercial
or Industrial Products and Services Needed by the Government.”
This circular defined governmental functions which were required
to be performed in-house “due to a special relationship in executing
governmental responsibilities” as including ‘“monetary transactions
and entitlements.” The Office of Management and Budget has
since revised Circular No. A-76 to define a governmental function
as:

[A] * * * function which is so intimately related to the public interest as to man-
date performance by Government employees * * * [including] those activities which

require either the exercise of discretion in applying Government authority or the
use of value judgment in making decisions for the Government.

OMB Circular No. A-76, August 4, 1983. Although “monetary
transactions and entitlements” are still defined as inherently gov-
ernmental under the revised definition, it appears in the context of
this case that only the setting of a minimum fee should be viewed
as an inherently governmental function because it requires discre-
tion and judgment. The administrative task of collection, however,
need not be so considered, in our view. Since the GSA proposal pro-
vides for a minimum bid price set by the Government below which
the contractor will not be permitted to sell the vehicle and, as in
all auction sales, a final sale price set by the market, we do not
think that the GSA proposal will result in the improper delegation
of an inherent governmental function. We note by way of analogy
that the use of contractors to collect Government debts is specifi-



152 DECISIONS OF THE COMPTROLLER GENERAL 64

cally authorized by 31 U.S.C. § 3718 and thus is not classified as in-
herently governmental by that law.

In our decision concerning the collection of recreation user fees
by National Forest volunteers, we also questioned the feasibility of
developing controls adequate to assure the security of the funds
collected. Although the Forest Service proposed to require that
each volunteer obtain a surety bond, we pointed out that such
bonds would need to indemnify against both non-negligent and neg-
ligent losses by the volunteers and expressed doubts as to whether
such coverage could be obtained at a cost which a volunteer would
be willing to bear.

GSA will require that the contractor guarantee payment of sales
receipts in full regardless of the status of collections. It will also
require that the contractor be bonded. Because profit-making con-
tractors rather than volunteers will be involved in the situation
discussed here, we do not question the availability of adequate
bonding in these circumstances. We think that these measures will
adequately assure the security of Government funds.

In conclusion, we do not object to the implementation by GSA of
a pilot program to test the feasibility of selling used Government
vehicles through private sector auction houses. The GSA proposal
would not delegate an inherent governmental function, and incor-
porates safeguards adequate to assure the security of Government
funds.

[B-215965]

Funds—Foreign—Exchange Rate—Repayment of Funds
Advanced

Deficiencies in the Library of Congress imprest funds used for foreign currency ex-
change transactions authorized by 31 U.S.C. 8342(a) and (b) and which are attributa-
ble solely to currency devaluations may be restored by the Department of the Treas-
ury as authorized by 31 U.S.C. 3342(c) and implementing regulations. It is not neces-
sary or appropriate for Government agencies to seek relief for a physical loss pursu-
ant to 31 U.S.C. 3527. 61 Comp. Gen. 132 (1981).

Disbursing Officers—Relief—Foreign Currency Devaluation

GAO specifically finds that the term “agency” as used in 31 U.S.C. 3342 includes
legislat:,ive as well as executive branch agencies of the Federal Government. There-
fore, disbursing officers of the Library of Congress whose accounts are diminished
solely by foreign currency devaluations in the course of authorized currency ex-
changes may seek restoration of the accounts from the Department of the Treasury
pursuant to 31 U.S.C. 3342. To the extent that they are inconsistent with this deci-
sion, B-174244, Dec. 8, 1971, and B-174244, Dec. 17, 1974, will no longer be followed.

To: The Librarian of Congress, December 14, 1984:

This is in reply to your letter of July 30, 1984, requesting relief
pursuant to 31 U.S.C. § 82a-1 (now recodified as 31 U.S.C. § 3527
(1982)) for your disbursing officer, Edwin F. Krintz, for a loss in the
value of local currencies held in agent cashier accounts in seven
countries. The “loss” was discovered when the Library of Congress
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reevaluated the funds in these accounts, measured by current con-
version rates, prior to effecting a transfer of responsibility for the
funds from the disbursing officer to the accounting officer, as re-
quested by the Department of the Treasury.

It is difficult to answer your request precisely because you state
that a total loss of $21,833.35 (not including currencies worth
$2,450 when advanced, but which have not been evaluated at cur-
rent rates) is attributable “only {to] the continuing devaluation of
local currencies in these countries.” However, in your next sen-
tence you state, “The. losses reflected in the enclosure do not take
into account the possibility of loss by local theft or negligence.” To
the extent that some portion of the loss can be attributed to local
theft or negligence of the accountable officer or his subordinates,
your request for relief is appropriate under 31 U.S.C. § 3527, pro-
vided that you make the necessary determinations required by the
statute and send us sufficient information to make an independent
determination that relief is warranted.

On the other hand, to the extent that the deficiency in the value
of the account is solely attributable to currency fluctations in the
seven countries involved, it is not necessary to seek relief for the
disbursing officer in order to restore the dollar value of the ac-
count. See 61 Comp. Gen. 132, 134-135 (1981). A statute, first en-
acted in 1944 and later broadened and amended in 1953, specifical-
ly authorizes disbursing officers stationed abroad to engage in vari-
ous currency exchange transactions for official or accommodation
purposes. It also establishes a Gains and Deficiencies Account in
the Treasury to reconcile gains and losses resulting from the fluc-
tuations in value of foreign currencies. This statute has been codi-
fied at 31 U.S.C. § 3342. It permits agencies to offset deficiencies
caused by currency devaluation against a gain realized from an in-
crease in value on a fiscal year basis, returning to the Treasury
any net gain. It then authorizes the Treasury to adjust the agency’s
account for any remaining net loss, payable from the Gains and
Deficiencies Account.

The Department of the Treasury has issued regulations to imple-
ment section 3342, and to provide guidance to disbursing officers
throughout the Government. See Treasury Circular No. 830, (re-
vised June 16, 1980); Treasury Fiscal Requirements Manual
(T.F.R.M.), vol. 1, chap. 4-9000 (TL No. 320). You will find specific
procedures for reporting gains and deficiencies to the Treasury De-
partment discussed in 1 T.F.R.M. §§ 4-9070.10, 4-9080. We suggest
that you avail yourself of that authority to restore the value of
your disbursing officer’s account.

We are aware that on several previous occasions we have grant-
ed relief to the Library of Congress disbursing officers for similar
account deficiencies pursuant to the physical loss relief statute, 31
U.S.C. § 3527. (See, e.g., B-174244, December 8, 1971; B-174244, De-
cember 17, 1974.) At those times, we thought that section 3342 was
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not applicable to the Library of Congress because it is a legislative
branch rather than an executive branch agency. Prior to the 1953
amendments, the statute referred to ‘“‘executive departments.” The
amendment substituted the term ‘‘agencies” (without, however, de-
fining the scope of the term) and as presently codified, refers to the
accounts of “a disbursing official of the United States Govern-
ment.” We note further that section 101 of Title 31, as revised and
recodified in 1982, defines the term “agency” as ‘“any department,
agency or instrumentality of the United States Government,” with
an entirely separate definition for the term “executive agencies.”

We have been prompted by your request to reconsider our previ-
ous position carefully. We now find that the Library of Congress is
an “agency” of the United States Government for purposes of sec-
tion 3342 and is therefore entitled to request the Treasury to re-
store its accounts for net deficiencies caused by currency devalu-
ations pursuant to that section and its implementing regulations.
To the extent that they are inconsistent, our decisions, B-174244,
December 17, 1974, and B-174244, December 8, 1971, will no longer
be followed.

Nothing in this decision should be read to sanction practices and
procedures for handling local currencies that are not consistent
with Treasury requirements as set forth in its regulations, cited
above. We suggest that appropriate officials of your agency consult
with Treasury officials about alternative ways to manage your for-
eign currency imprest funds so that future losses of this nature can
be minimized.

[B-216641]
Leaves of Absence—Civilians on Military Duty—Charging

Civilian employees who are reservists of the uniformed service or are National
Guardsmen who perform active duty for training are charged military leave on a
calendar-day basis, and there is no authority for allowing the charging of military
leave in increments of less than 1 day, regardless of the type of schedule the em-
ployee may work.

Matter of: National Guard Technicians—Military Leave,
December 17, 1984:

This action is in response to a request for clarification of the pro-
visions for charging of military leave for technician employees of
the National Guard.! The technicians are currently charged leave
on a calendar-day basis, regardless of the number of scheduled
hours in their workday.

Military leave for reservists of the uniformed services and Na-
tional Guardsmen who are civilian employees of the Federal Gov-
ernment or the District of Columbia is provided by statute. See 5

. ! The question was presented to us by Thomas L. Link, Director of Personnel, Na-
tional Guard Bureau, Departments of the Army and Air Force, Falls Church, Vir-
ginia.
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U.S.C. § 6323. Reservists and Guardsmen are entitled to leave with-
out loss of pay, time or performance or efficiency rating for up to
15 days in a fiscal year, for training. 5 U.S.C. § 6323(a). If called
upon to provide military aid to enforce the law, they are entitled to
additional military leave, not to exceed 22 days, for such service. 5
U.S.C. § 6323(b).

The National Guard Bureau asks whether its current procedure
of charging military leave for active duty for training, on a calen-
dar-day basis, is proper. We hold that military leave charged pursu-
ant to 5 U.S.C. § 6323(a) is properly being charged on a calendar-
day basis.

The question arises from the differences in the charging of leave
that occur when the employees working on compressed schedules
perform military duty. For example, if a technician who works a 4-
day, 10-hour workweek, Tuesday through Friday, goes on military
duty for 15 days beginning on a Saturday and ending on Saturday
of the second week, he is charged 11 days of military leave. Since
the first 3 days and the last Saturday are not his workdays, and
are at the beginning and end of his tour, they are not charged as
military leave days. However, if a technician worked a 5-day, 8-
hour workweek, Monday through Friday, and performed the same
military duty, he would be charged 12 days because only the first 2
days of his duty would be nonworkdays at the beginning of his
tour.

The work ‘“days” as used in statutes generally has been regarded
as referring to “calendar days,” in the absence of a clear intent to
the contrary. In the applicable statute, 5 U.S.C. § 6323(a), there is
no indication that Congress intended “days” to mean anything
other than calendar days.

We have consistently held that military leave may not be com-
puted in hourly increments, and it should be computed on a calen-
dar-day basis instead of a workday basis except for the days at the
beginning of the active duty period. We are aware of no authority
for allowing the charging of military leave in increments of less
than 1 day. See 52 Comp. Gen. 471 (1973); 27 Comp. Gen. 245 (1947);
and George McMillian, B-211249, September 20, 1983.

Until Congress enacts legislation which would allow the charging
of military leave on a basis other than a calendar-day basis, the
National Guard Bureau should continue its current procedure of
charging military leave on a calendar-day basis, despite disparate
results based upon the type of schedule worked by the employee.

[B-215118]
Claims—Military Activities—Property Damage, Loss, Etc.——
Combat Activities

A claim which arises from an action taken by the Agency for International Develop-
ment during a time of combat, and not from the noncombat activities of the United
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States Armed Forces or its members or civilian employees, is not cognizable under
the Military Claims Act, 10 U.S.C. 2733, or the Foreign Claims Act, 10 U.S.C. 2734.
However, it would be cognizable under General Accounting Office’s general claims
settlement authority, 31 U.S.C. 3702, had not the 6 year statute of limitations speci-
fied in that section run.

Statutes of Limitation—Claims—Claims Settlement by GAO—
Six Years After Date of Accrual

The 6-year period of limitations in 31 U.S.C. 3702 was not tolled for the 4 years that
claimant was living in Socialist Republic of Vietnam and may have been prevented
from bringing suit. Consistent with the Supreme Court’s construction of the Court of
Claims 6-year statute of limitations, Soriano v. United States, 352 U.S. 270, 273
(1975)1, this Office should construe the 6-year period of limitation in section 3702
strictly.

Matter of: Claim of Hai Tha Truong, December 18, 1984:

The Agency for International Development (AID) asked this
Office for an advance decision about its liability for the $991,126.50
claim of Mr. Hai Tha Truong, a Vietnamese refugee. Of this
amount, only a portion ($53,573.40) represents losses directly attrib-
utable to alleged actions by the United States. The remainder of
the claim is for damages Mr. Truong suffered when his letter of
credit, factory, equipment, and materials were seized by the Gov-
ernment of Vietnam and he was forced to pay a fee to leave Viet-
nam. We do not see any connection between these consequential
losses and the actions by the United States of which Mr. Truong
complains. Therefore, we limit our consideration to the first part of
the claim.

The claim arose from loss of goods carried on two ships, both of
which were diverted from Vietnam because of the American evacu-
ation from that country in April 1975. For the reasons given below,
we find that the claim is barred by the statutes of limitations in
the various laws that could form a basis for Mr. Truong’s claim.
Accordingly, the claim is denied.

A. Background

According to AID, Mr. Truong’s claim arose from his participa-
tion in the Commodity Import Program, a program established by
grant agreement between the United States and the former Gov-
ernment of Vietnam. AID informs us that under that program, im-
porters, such as Mr. Truong, put down 25 percent of the purchase
price in Vietnamese piasters with the Central Bank of Vietnam for
goods to be imported into that country. The bank then would loan
the other 75 percent to the importer who, in turn, would establish
a letter of credit for payment for the goods. Correspondingly, in the
United States, AID provided complete financing in dolllars to the
supplier of the goods by depositing funds in an American bank.
After the goods were shipped, the supplier was paid by the bank.
The monies deposited by Mr. Truong were put into a special ac-
count pursuant to section 609 of the Foreign Assistance Act, 22
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U.S.C. § 2359. The money was used for United States and Vietnam-
ese government programs.

Based on the material presented, it appears that Mr. Truong or-
dered a quantity of acetate filament yarn and three tricot knitting
machines at a cost of some $50,000. These goods were shipped from
the United States to South Vietnam on two ships. However, due to
the American evacuation both ships were diverted from Saigon in
April 1975. AID states that in accordance with the grant agree-
ment and the procedures under the Commodity Import Program,
the goods were sold at auction either in Malaysia or Indonesia and
the proceeds were deposited into the Treasury as miscellaneous re-
ceipts.

Mr. Truong remained in the Socialist Republic of Vietnam until
early 1979. He states that at that time he was allowed to purchase
the right for himself and his family to immigrate to Indonesia at a
price of $40,000, and that he reached Indonesia in June 1979. It ap-
pears that he immigrated to Canada a year later where he now is a
permanent resident.

By letter of December 28, 1982, Mr. Truong informed Congress-
man Peter J. Rodino of his claim. Soon thereafter, Mr. Rodino re-
ferred the claim to the Secretary of the Army who, in turn, re-
ferred it to the Navy as that department had been assigned single
service responsiblility for processing claims against the United
States for loss or damage to property in Vietnam. The claim, origi-
nally for over a million dollars, sought not only compensation for
the yarn, the knitting machines and the related shipping charges,
but also for the confiscation of Mr. Truong’s letter of credit and his
factory, equipment and materials, as well as his $40,000 emigration
expense.

The Navy viewed the Military and Foreign Claims Acts, 10
U.S.C. §§ 2733, 2734, as possible bases for the claim. Nevertheless,
the Navy suggested that the losses were not compensable under
either Act since (1) the 2-year statute of limitations in both ap-
peared to bar the claim, and (2) the losses did not appear to have
been sustained incident to the noncombat activities of the United
States Armed Forces. The Navy then forwarded the claim to AID
on the basis that it arose from a commodity credit transaction.
Subsequently, in May 1984, AID submitted the claim to us for an
advance- decision. On September 10, 1984, AID agreed that we
would decide the claim. Aside from the statute of limitations issue,
in its submission to us, AID presented numerous substantive argu-
ments essentially maintaining that Mr. Truong’s participation in
the Commodity Import Program precludes his recovering any
money for the lost yarn and sewing machines.

470-536 0 - 85 - 4
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B. Legal Discussion

Mr. Truong asserts his claim under both the Military and For-
eign Claims Acts. Assuming arguendo that the 2-year statutes of
limitations in those acts were tolled until Mr. Truong reached
Canada in June 1980, his filing a claim in late 1982 or early 1983
still would have exceeded the 2-year period allowed by those acts
for filing claims. In any event, as suggested by the Navy, Mr.
Truong’s claim is not cognizable under either of those statutes.
Both cover loss of personal property caused by the noncombat ac-
tivities of the armed forces or by a member or civilian employee of
the armed forces. Id. §§ 2733(a), 2734(a); see S. Rep. No. 243, 78th
Cong., 1st Sess. 2 (1943); H. Rep. No. 312, 78th Cong., 1st Sess. 4
(1943). In this instance, the loss occurred as a result of AID rather
than the armed forces diverting ships from Vietnam.

Assuming, therefore, that neither the Military Claims Act nor
the Foreign Claims Act applies, Mr. Truong’s claim would be cogni-
zable under this Office’s authority to settle claims against the
United States, 31 U.S.C. § 3702(a). That raises the issue of whether
his claim would be barred by the 6-year period of limitation set
forth in section 3702. The issue turns on whether the statute ran or
was tolled during the 4-year period that Mr. Truong lived in the
Socialist Republic of Vietnam—April 1975 to early 1979.

Section 3702 of title 31 requires that a claim “be received by the
Comptroller General within 6 years after the claim accrues
except—(A) as provided in this chapter or another law * * *.” Id.
§ 3702(b)(1). It allows an extension of the 6-year period for claims of
members of the armed forces that accrue during war or within
years before the war begins, or up to 5 years after peace is estab-
lished. Id. § 3702(b)(2).

We have held that we are without authority to waive or modify
application of the 6-year period. E.g., B-190841, February 15, 1978.
Applying the statute strictly is consistent with the Supreme
Court’s construction of the Court of Claims 6-year statute of limita-
tions, 28 U.S.C. § 2501, and, by implication, other statutes of limita-
tions pertaining to actions brought against the United States.
Thus, in Soriano v. United States, 352 U.S. 270 (1957), the Court re-
jected the plaintiff’s contention that hostilities with the Japanese
tolled the statute and limited the exceptions to the 6-year period to
those provided in the statute—‘‘claims filed by persons under a
legal disability or beyond the seas at the time the claim accrued.” !
The Court reasoned:

To permit the application of the doctrine urged by petitioner would impose the
tolling of the statute in every time-limit-consent Act passed by the Congress * * *.
Strangely enough, Congress would be required to provide expressly in each statute
that the period of limitation was not to be extended by war. But Congress was enti-'

! The statute allowed and still allows for an additional 3 years after the disability
ceases.
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tled to assume that the limitation period it prescribed meant just that period and no
more. With this intent in mind, Congress has passed specific legislation each time it
has seen fit to toll such statutes of limitations because of war. And this Court has
long decided that limitations and conditions upon which the Government consents
to gr?ss};gd must be strictly observed and exceptions thereto are not be implied. Id.
at -76.

On the other hand, there is a line of cases supporting the view
that the 6-year period of limitation either never began to run or
was tolled for the time that Mr. Truong lived in the Socialist Re-
public of Vietnam. Thus, it is generally held that whenever some
paramount authority prevents a person from exercising a legal
remedy, the time during which the person is thus prevented is not
to be counted in determining whether a statute of limitations has
barred the right.2 Braun v. Sauerwein 77 U.S. (10 Wall.) 218 (1869);
Yoder v. Nu-Enamel Corp., 145 F.2d 420, 427 (8th Cir. 1944); see B-
200402,3 November 6, 1981. In Braun, the Supreme Court held that
a Maryland 3-year statute of limitations was tolled for the period
an Act of Congress prevented a plaintiff from suing. In this regard,
it found that the “running of a statute of limitation may be sus-
pended by causes not mentioned in the statute itself.” The Court
noted with approval its decision in Hanger v. Abbott, 73 U.S. (6
Wall.) 5632, 540-42 (1867), and decisions in various state courts, that
statutes of limitations in the confederate civil war states were
tolled while the courts of those states were closed by the war. It
stated that those decisions “all rest on the ground that the creditor
has been disabled to sue, by a superior power, without any default
of this own, and therefore, that none of the reasons which induced
the enactment of the statutes apply to his case * * *.” 77 US. at
222.

Notwithstanding Braun and Hanger, we think Soriano governs
Mr. Truong’s claim. In Soriano, the Court specifically distinguished
Hanger stating that Hanger pertained only to decisions between
private litigants but “has no applicability to claims against the sov-
ereign.”” 352 U.S. at 275.

Our claims statute not only provides a forum for bringing claims
against the United States, but its legislative history shows that the
earlier 10-year period was changed to 6 years, among other rea-

It would appear that the paramount authority argument is strengthened by the
principle that both governments that are not recognized by the United States, and
citizens of those governments, do not have access to United States courts Pfizer Inc.
v. India, 434 U.S. 308, 319-20 (1978); Banco Nacional de Cuba v. Sabbatino, 376 U.S.
398, 409 (1964). In this regard, the United States Court of Appeals for the Second
Circuit has held that a New York 6-Year statute of limitations was tolled for the
period during which the United States did not recognize the German Democratic
Republic. Kunstsamm lungen Zu Weimar v. Elicofon, 678 F.2d 1150, 1164 (2d Cir.
1982), aff'g, 536 F. Supp. 829, 847 (E.D.N.Y. 1981). As we understand it, the Socialist
Republic of Vietnam still is not recognized by the United States.

3 We suggested in B-200402, November 6, 1981, also a claim involving a Vietnam-
ese refugee, that the Statute could have been tolled by a Vietnamese court order
effectively precluding the United States Army from paying what was owed the
claimant. Nonetheless, the principal basis for our finding that the statute had not
run was that we could not determine precisely when the cause of action accrued.
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sons, to conform it with that for the Court of Claims and United
States courts. H.R. Rep. No. 1300, 93d Cong., 2d Sess. 12-13 (1974);
S. Rep. No. 1314, 93d Cong., 2d Sess. 5-6 (1974). Thus, the holding
in Soriano would likewise apply to our limitations period.

Consistent with our analysis, as the exception to the 6-year
period of limitations set forth in our claims statute—that for mem-
bers of the United States Armed Forces—does not apply to Mr.
Truong, the 6-year period of limitation would not have been tolled
for the 4 years he lived in the Socialist Republic of Vietham and,
arguably, was precluded from bringing a claim.* Thus, ‘as Mr.
Truong’s claim arose in April 1975, the time when his goods were
diverted from Vietnam, filing of the claim in this Office some 9
years later, in May 1984, conflicts with the 6-year period provided.

As we have held that the 6-year period of limitation in section
3702 is not a mere statue of limitations, but is a condition prece-
dent to the right to have the claim considered by our Office, B-
148496, April 10, 1962, it follows that there is not reason to com-
ment on the substantive issues raised.

[B-212859.2]

Contracts—Competitive System—Restrictions on
Competition—Geographic
In the absence of a specific statute or regulation mandating the establishment of

geographic regions, an agency generally must show that its minimum needs define
the scope of a geographic restriction in a contract.

Contracts—Competitive System—Restrictions on
Competition—Geographic

General Accounting Office has no objection to the Government Printing Office’s con-
tinued use of geographic restrictions in two Washington, D.C. area contracts for an
additional 6 months, since the sole purpose is to gather data and to compare the
results with unrestricted procurements. If the results do not provide a justification
for limiting contracts to particular geographic regions, the restrictions should be re-
moved entirely. -

Matter of: Joint Committee on Printing of the Congress of the

United States—Request for Advance Decision, December 21,
1984:

The Joint Committee on Printing (JCP) of the Congress of the
United States requests our advance decision on whether the Gov-
ernment Printing Office’s (GPO) restriction of its printing contracts
to contractors within certain geographic regions is consistent with
controlling laws, regulations and policies. The Committee also asks
whether the GPO may maintain geographic restrictions in two of
four Washington, D.C. area contracts for the purpose of gathering

4 Although the facts submitted to us are not conclusive on this point, it is uncon-
troverted that Mr. Truong’s factory was confiscated either by the Viet Cong or by
the government of the Socialist Republic of Vietnam, and that he had to pay $40,000
s0 that he and his family could emigrate from Vietnam.
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data necessary for a reevaluation of its policy on regional restric-
tions in the procurement of commercial printing for the federal
government by the GPO.

Although as a general rule geographic restrictions that are based
on regional boundaries, rather than on mileage or time, unduly re-
strict competition, we have no objection to GPO’s continuing their
use in certain Washington, D.C. area contracts for the next 6
months, so that the JCP may determine whether an exception is
justified here.

Background:

In 1971 the GPO, under the direction of the JCP, established a
nationwide program intended to coordinate and ensure the com-
petitive procurement of the government’s printing needs from the
private commercial sector. The JCP directed the GPO to establish
regional printing procurement offices in 10 geographic areas in
order to procure quality printing services in a timely and cost-effec-
tive manner. The JCP based its authority to develop the regional
program on 44 U.S.C. § 103 (1982), which authorizes it to ‘“use any
measures it considers necessary to remedy neglect, delay, duplica-
tion, or waste in the public printing and binding and the distribu-
tion of government publications,” and on 44 U.S.C. § 502, which au-
thorizes the Public Printer to commercially procure printing
‘“under contracts made by him with the approval of the Joint Com-
mittee on Printing.”

The JCP maintains that the regional program, including its geo-
graphic restriction, is necessary to meet the repetitive, short turn-
around needs of federal agencies throughout the country and to
ensure adequate preaward surveys, timely deliveries, an equitable
price, quality control, liaison with customer agencies and contrac-
tors, and protection of smaller regional printers. Furthermore, the
JCP believes that its regional program has promoted more than
adequate competition among bidding printers.

GAO Analysis:

The basic principle underlying federal procurement is that full
and free competition is to be maximized to the fullest extent possi-
ble, thereby providing qualified sources an equal opportunity to
compete for government contracts. However, a procuring agency
may impose legitimate restrictions, including geographic limita-
tions, on competition if, after careful consideration of all relevant
factors, including type of services being procured, past experience,
and market conditions, the restrictions are deemed necessary to
meet the agency’s actual minimum needs. Plattsburgh Laundry
and Dry Cleaning Corp.; Nu Art Cleaners Laundry, 54 Comp. Gen.
29 (1974), 74-2 CPD { 27; 563 Comp. Gen. 102 (1973). The validity of
any such restriction depends not on whether it restricts competi-
tion per se, but whether it unduly restricts competition. Cf. South-
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west Forms Management Services, 56 Comp. Gen. 953 (1977), 77-2
CPD 1 183 (involving prequalification of offerors for printing con-
tacts). Thus, a geographic restriction would be unduly restrictive
only if it did not reflect the actual needs of the agency in a particu-
lar situation. Norfolk Shipbuilding and Drydock Corp., 60 Comp.
Gen. 192 (1981), 81-1 CPD T 46.

In the absence of a specific statute or regulation mandating the
establishment of geographic regions, an agency must show that its
minimum needs define the scope of each particular geographic re-
striction. See Burton Myers Co., 57 Comp. Gen. 454 (1978), 78-1 CPD
1 354. Where the agency can demonstrate that its minimum needs
can only be satisfied by having a contractor located in the vicinity
of the contract performance, we have held that the agency must
broadly design its geographic restriction so as to extend the scope
of the competitive area. Burton K. Myers and Co., B-187960, Sept.
14, 1977, 77-2 CPD 1 187. In order to overcome the presumption
against a geographic restriction the GPO therefore must show that
its limitations actually serve to ensure the timely delivery of goods
or the adequate performance of services, rather than merely to pro-
vide ease of administration. See Burton Myers Co., 57 Comp. Gen.
at 456, 78-1 CPD 1 354 at 3; Descomp Inc., 53 Comp. Gen. 522
(1974), 74-1 CPD 1 44; CompuServe, B-188990, Sept. 9, 1977, 77-2
CPD 1 182.

In a 1971 opinion addressed to the Public Printer, our Office rec-
ommended that the GPO reexamine its needs and consider broad-
ening competition by enlarging the area of performance beyond im-
mediate field office regions, so long as there was a reasonable ex-
pectation that bidders located outside the area could maintain close
liaison with GPO and meet other requirements of the particular
procurement. 50 Comp. Gen. 769 (1971).

In its current request for an advance decision, the JCP justifies
the use of regional restrictions by stating that the restrictions are
necessary in order:

to induce a broad base of private printers * * * to bid competitively on GPO con-
tracts to supply repetitive, short turn-around, locally-required federal agency print-
ing requirements * * * [and to] eliminate duplicative government printing procure-
ment activities, to reduce agency dependence on in-house facilities, * * * to ensure
servtce‘ an timeliness to the customer agencies as well as a fair price to the govern-
men *.
There is no question that the GPO can demand that printing con-
tract deadlines be met, that quality control be maintained, that li-
aison between the GPO and the contractor be easily accomplished,
or that the government receive fair and reasonable prices. Howev-
er, the means the GPO uses to achieve these ends should not arbi-
trarily exclude potential contractors who are able to meet the
agency’s requirements. Whatever geographical restrictions the
GPO imposes on such contracts must be justified on the bases of
service and timeliness that the JCP has articulated, since the use
of arbitrary geographic boundaries is not defensible under federal
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procurement statutes and regulations that mandate full and free
competition. See 10 U.S.C. § 2305 (1982); Federal Acquisition Regu-
lation, § 14.103-1(b), 48 Fed. Reg. 42,101, 42,171 (1983), to be codified
at 48 C.F.R. §14.103-1(b); Federal Procurement Regulations, 41
C.F.R. § 1-2.102 (1984). For example, a printing firm that is located
outside of Printing Region 3-1, which includes the District of Co-
lumbia, Northern Virginia, and Maryland, may—due to existing
metropolitan traffic patterns and availability of interstate high-
ways—be just as accessible as one that is located within the region.

We understand that the JCP has begun to reevaluate its policy
with regard to regional restrictions on contracts for the procure-
merit of commercial printing by the GPO. To that end, the JCP has
completed the first part of a two-part test comparing nongeographi-
cally restricted with geographically restricted contracts in the
Washington, D.C. area. The analysis of the contract data gathered
in the nonrestricted 6-month test included trends in GPO’s oper-
ations, the impact of contract specifications, patterns of agency re-
quirements, contractor acceptance/rejection factors, contractor per-
formance trends, and statistically significant correlations between
these factors. The JCP maintains that the completior of the second
part of the analysis is necessary in order to obtain the comparative
data required to formulate a procurement policy that is consistent
with its minimum needs, of reasonable cost to the government, and
fully and freely competitive.

In view of the fact that the sole purpose of retaining the geo-
graphic regional restriction in the two Washington, D.C. area con-
tracts is to gather the complete data requested by the JCP for the
development of a permanent policy for the procurement of com-
mercial printing for the federal government by the GPO, we have
no objection to the GPO’s proceeding with the second 6-month test.
If the results do not provide a justification for the restriction that
is consistent with the general rules regarding geographic restric-
tions outlined above, we believe the restriction should be removed
entirely.

[B-215825]

Contracts—Multi Year Procurements—Five Year Limitation

Advance procurement of economic order quantity (EOQ) materials and components
is authorized only to support end items procured through authorized 5-year mul-
tiyear contract. Army improperly exercised option for procurement of EOQ items
for the needs of a 6th year and is cautioned not to exercise an option for the needs
of a 7Eih year as presently contemplated, unless it obtains specific statutory author-
ity to do so.

Appropriations—Restrictions—‘‘Bona Fide Needs”

“Bona fide needs”’ statute, 31 U.S.C. 1502(a), provides that an appropriation may
only be used to pay for program needs attributable to the year or years for which
the appropriation was made available, unless the Congress provides an exception to
its application. The only exception for advance procurement of EOQ items is found
in 10 U.S.C. 2306(h) but the exception is limited to procurement of items needed for
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end items procured by means of a multiyear contract. Authorized multiyear con-
tracts may not cover more than 5 program years. 10 U.S.C. 2306(h)(8). Therefore,
exercise of an option for advance procurement of EOQ items for a 6th or Tth pro-
gram year is unauthorized. General Accounting Office does not accept Army conten-
tion that bona fide needs statute is inapplicable to multiple or “investment type”
procurements.

Appropriations—Restrictions—*‘Bona Fide Needs”

Although sufficient lump-sum missile procurement funds were appropriated in FYs
1984 and 1985 for this purpose, Army cannot rely on fact that cognizant congres-
sional committees were aware of its intent to exercise options for advance procure-
ment of EOQ items for 6th and 7th year end items. It cannot be said that the Con-
gress as a whole intended to provide an exception to the bona fide needs statute in
addition to the limited exception for 5-year multiyear contracts in 10 U.S.C. 2306(h)
where this purpose was never stated in the legislation itself or in the committee
reports, and where the reports themselves created the impression that the funds
were to be used for an existing multiyear contract.

Matter of: Army’s Multiple Launch Rocket System Multiyear
Contract, December 21, 1984

By letter of February 14, 1984, the Chairman of the Subcommit-
tee on Defense, House Committee on Appropriations, requested
that we assess the Army’s ongoing Multiple Launch Rocket System
5-year multiyear contract. As part of our examination of the con-
tract, we considered the legality of the exercise of two options for
the advance procurement of components and other materials re-
quired to support end items for the needs of a 6th and 7th year,
respectively, which the United States has not yet committed itself
to procure. (There are two additional options for the procurement
of the end items needed for the 6th and Tth year, but there has
been no attempt to date to exercise these options before the 5-year
contract is completed.)

The Army exercised the first of these options on December 30,
1983, and expects to exercise the second before December 28, 1984.
As will be explained below, we find that exercise of the first option
was—and exercise of the second option would be—unauthorized.
Since the contractor has already completed his obligations under
the first option, and received payment, no useful purpose would be
served by cancelling the exercise of the first option as void and
seeking to recover the funds. However, we recommend that the
Army refrain from exercising the second option unless or until the
Congress enacts specific legislation authorizing it to do so.

BACKGROUND

Public Law 97-377, December 21, 1982, appropriated $422,100,000
for the purchase of the MLRS under a multiyear contract, to
remain available for obligation until September 30, 1985. The
Senate Committee on Appropriations had failed to approve any
multiyear procurement authority for the MLRS, S. Rep. No. 97-
580, 97th Cong., 2d Sess. 73 (1982), while the House Appropriations
Committee had approved multiyear procurement with the proviso
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that the contract be no longer than 5 years in duration, with no
options. The House report explained that the Army’s plan to begin
procurement of economic order quantity items for the 6th and Tth
year options (fiscal years 1988 and 1989) beginning in fiscal year
1984 resulted in a contract which was essentially 7 years in dura-
tion. H.R. Rep. No. 943, 97th Cong., 2d Sess. 108 (1982).

The accompanying conference report stated with regard to the
MELRS contract that:

* * * The conferees are in agreement that the contract shall extend for no more
than five years. The two additional option years proposed by the Army are unac-
ceptable since procurement would begin for items to be funded in those years during
the basic contract period. If the Army wishes to propose fixed price, fully funded,
and severable options for years six and seven, the Committees on Appropriations of

the House and Senate would consider such a proposal. H.R. Rep. No. 980, 97th
Cong., 2d Sess. 116 (1982).

In a letter dated February 22, 1983, the Under Secretary of the
Army informed the Chairman of the Subcommittee on Defense of
the House Committee on Appropriations that the Army intended
“to continue with execution of its acquisition strategy to award a 5
year multiyear contract which contains options,” notwithstanding
the conference committee’s instruction. On September 15, 1983, the
Army awarded a fixed-price multiyear contract to Vought Corpora-
tion. The 5-year contract contains four options: Options 1 and 2 are
to purchase advance materials in FYs 1984 and 1985 respectively in
support of end items needed in FYs 1988 and 1989; options 3 and 4
are to purchase the balance of the 1988 and 1989 end items.

ANALYSIS

The question is whether the Army is authorized to procure in ad-
vance economic order quantity (EOQ) items which are not needed
for end items procured during the basic 5-year term of the MLRS
contract. The Army has presented several interrelated arguments
in support of an affirmative response to this question. The Army
argues that:

—There is no statutory prohibition against the acquisition of
EOQ outside the period of a multiyear contract.

~—The advance acquisition of long lead items had been a feature
of DOD acquisitions for many years prior to enactment of
Public Law 97-86.

—10 U.S.C. §2301(a)2 authorizes the advance procurement of
EOQ items.

—10 U.S.C. §2306(h)(4) provides for the advance procurement of
both long lead and EOQ under multiyear contracts, but does
not in any way state that the advance procurement must be

- limited to the program years of the multiyear contract period.

—In any case, the Congress knew and approved the exercise of
option 1 by making the necessary funds available for that pur-
pose.
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We will respond to these arguments in turn.

No Statutory Prohibition

We cannot agree with the Army’s assertion that there is no stat-
utory prohibition against the acquisition of economic order quanti-
ty items outside the period of a multiyear contract. 31 U.S.C.
§ 1502(a) (popularly known as the “Bona Fide Needs Rule”) pro-
vides that an appropriation may only be used to pay for the bona
fide needs attributable to the year or years for which the appro-
priation was made available. This funding restriction prohibits the
advance procurement of components and materials for use in sub-
sequent fiscal years, unless the Congress has otherwise provided for
an exception to its application. It is accordingly incorrect to suggest
that Congress has not prohibited the acquisition of EOQ outside the
period of a multiyear contract because it did not explicitly state
that such acquisitions were prohibited. Such acquisitions were al-
ready prohibited by 31 U.S.C. § 1502(a).

The Army does not regard the bona fide needs statute as having
any application to ‘“‘investment accounts such as the Procurement
Appropriations.” In its view, “the bona fide needs rule, from its in-
ception, has been applicable to operating or expense accounts and
* * * those appropriations made for the operation of the depart-
ments and for the procurement of expendable items.” However, the
Army offers no evidence, either in legislative history or otherwise,
to support its novel view of the limited applicability of the bona
fide needs rule, a rule which first appeared in 1789 in the very first
general appropriation act made for this country. On the contrary,
as Army acknowledges, the Comptroller General and his predeces-
sor, the Comptroller of the Treasury, have issued a great many de-
cisions on this topic, applying the rule to all types of procurements
for which the Congress has seen fit to limit the period of availabil-
ity of the funds it appropriates to support them. The Army con-
tends that all these decisions are in error and should be reconsid-
ered. We find the Army’s arguments on this point unpersuasive
and decline to do so.

Accordingly, the next question is whether the references cited by
the Army constitute the necessary exceptions to the Bona Fide
Needs Rule.

Long Established Practice

Army argues that advance procurement for long lead items is a
well established DOD practice and has been annually funded by
the Congress in most major systems acquisitions. We do not think
that DOD policy with regard to the advance acquisition of long
lead items has any relevance to the advance procurement of eco-
nomic order quantities, which are immediately available and are
simply stored until needed. (Long lead items are items described in
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DOD Directive 7200.4, September 6, 1983, as “component parts and
material whose lead times are significantly longer than other com-
ponents, parts and materials of the same end item or for effort that
must be funded in an advance procurement timeframe to maintain
a planned production schedule.”) Army does not argue that it has a
long-standing practice of advance EOQ procurement. Even if Army
had so argued, it is our opinion that Public Law 97-86 would have
supplanted any previous departmental policy, and thus, as dis-
cussed below, Army’s authority to engage in the advance procure-
ment of economic order quantities is limited to that provided in
that statute.

Public Law 97-86, 10 U.S.C. § 2301(a)(2)

The Army’s third argument is that 10 U.S.C. § 2301(a)(2) author-
izes the advance procurement of economic order quantities without

further limitations. Section 2301(a)(2), which was enacted as part of
section 909 of Public Law 97-86, provides:

It is also the policy of the Congress that contracts for advance procurement of

components, parts, and materials necessary for manufacture or logistics support of a
weapon system should, if feasible and practicable be entered into in a manner to
achieve economic lot purchases and more efficient production rates.
This section is a statement of policy, and must be read in conjunc-
tion with the implementing provisions of the legislation which it
introduces. No one would argue, for example, that because subsec-
tion 2301(a)(1) states that it is the policy of Congress that services
and property may be acquired by multiyear contracts, Army may
therefore enter into multiyear contracts whenever it deems this ap-
propriate. The Congress imposed all sorts of restrictions and condi-
tions in implementing the general policy in 10 U.S.C. § 2306(h).
Similarly, the Congress implemented the policy which it set forth
in 10 U.S.C. §2301(a)2) in 10 U.S.C. § 2306(h)4). Accordingly, we
turn to the Army’s next argument.

10 U.S.C. § 2306(h)4)

Army argues that 10 U.S.C. § 2306(h)(4) provides for the advance
procurement of both long lead items and EOQ under multiyear
contracts, but does not in any way restrict the advance procure-
ment to the program years of the multiyear contract. We disagree,
for the following reasons.

Section 909(b)2) of Public Law 97-86, 10 U.S.C. § 2306(h), pro-
vides an exception to the Bona Fide Needs Rule, 31 U.S.C
§ 1502(a), discussed supra. It authorizes agency heads to enter into
multiyear contracts (even though appropriations for all the years
involved are not yet available), for the purchase of property, includ-
ing weapon systems, and items and services associated with
weapon systems, provided that certain findings (which are not rele-
vant for our purposes) are made. However, Subpart (8) of subsec-
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tion 2306(h) defines a multiyear contract for purposes of the entire
subsection as “a contract for no more than five program years.”
Subpart (4) provides, in addition, that:

Contracts made under this subsection may be used for the advance procurement
of components, parts, and materials, necessary fo the manufacture of a weapon
system, and contracts may be made under this subsection for such advance procure-

ment, if feasible and practical, in order to achieve economic lot purchases and more
efficient production rates. [Italic supplied.]

The references to ‘“contracts made under this subsection” can
only refer to the multiyear contracts which are defined by subpart
(8) as limited to the needs of 5 program years. Moreover, the stat-
ute lends no support to a contention that the advance procurement
can be “free standing;” that is, without relation to the basic 5-year
multiyear contract for the weapon system.

We do not think that the legislative history of section 2306(h)
supports the Army’s contention that it authorizes the advance pro-
curement of economic order quantity items which will not be used
during the basic 5-year term of the MLRS contract, but which may
be used in support of “a”’ weapon system in later years.

In its report accompanying the Department of Defense Appro-
priation Bill, 1983, the House Committee on Appropriations defined
economic order quantity procurement as ‘“the advance procurement
of material for future year production requirements which is not re-
quired by material lead times but is desirable for economic rea-
sons.” [Italic supplied.] H.R. Rep. 943, 97th Cong., 2d Sess. 100
(1982). 1t is clear from this definition that economic order quantity
items must support end items which are to be acquired during the
basic term of the contract since these are the only years for which
production requirements exist. There are no production require-
ments for option year quantities unless or until the options are ex-
ercised. Thus economic order quantity items may not be procured
in advance for option year end items, the procurement of which
has not yet been approved by the Congress.

DOD’s own definition of economic order quantity procurement
also indicates that economic lot purchases are to support items
which will be produced during the basic term of a multiyear con-
tract. In a policy Memorandum on Military Procurement addressed
to the Secretaries of the Multiyear Departments and Directors of
the Defense Agencies, dated May 1, 1981, the Deputy Secretary of
Defense described multiyear procurement with expanded advance
buy authority as multiyear with “advance procurement of materi-
als, components and their associated labor for end items in the out-
year portions of the contracts.” Pursuant to this definition, materi-
als and components which are procured in advance must support
end items which will be produced during the terms of the contract.

We note that our interpretation of the scope of the exception to
the bona fide needs rule is consistent with that set forth in DOD
Directive 7200.4. (Full funding of DOD Procurement Programs.)
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Under the heading “Advance EOQ Procurement (Multiyear Pro-
curement),” the Directive states:

* * * It is the general policy of the Department of Defense not to create unfunded
contract liabilities fer EOQ procurements associated with multiyear contracts.
Rather, funding for EOQ procurements shall be included in advance procurement
budget requests unless an exception to the general policy is granted by the Assist-
ant Secretary of Defense (Comptroller) (ASD(C)). The EOQ procurement may satisfy
procurement requirements for no more than 5 program years. * * * DOD components
may not use the advance procurement exception to the full funding policy to fund
EOQ procurements outside of multiyear contracts. [Italic supplied.]

The Congress Knew and Approved of the Exercise of the EOQ
Option

We have been informed by DOD that a request for an exception
to DOD Directive 7200.4 was submitted to the Assistant Secretary
for Defense (Comptroller) on December 12, 1983, The OSD Comp-
troller responded on December 29, 1983, that a waiver was not re-
quired prior to exercise of the options for advance procurement in
FYs 1984 and 1985, since the options had been “included in the
congressional justification material, supported at the OSD level,
and thoroughly examined by the Congress.” He further noted that:

The intent of the restriction on EOQ procurements outside of multiyear contracts
is to preclude abuse of the EOQ strategy and limit advance procurement requests to
those requirements which are based on procurement leadtimes. The FY 1984-85
EOQ options, though not technically within the basic MYP, were approved within
the overall MLRS MYP acquisition strategy.

We disagree with the OSD Comptroller’s contention that the
“Congress”’ had considered and approved exercise of the advance
procurement options in the MLRS contract. The Army also con-
tends that the Congress appropriated FYs 1984 and 1985 MLRS
funds with the full knowledge that they were to be used by the
Army to procure EOQ for FYs 1988 and 1989 end items. Therefore,
Army believes that its appropriations were and are available for
this purpose. We will respond to both the OSD Comptroller’s argu-
ment and the Army’s contention together.

As we noted in the background section of this decision, the con-
ference report which accompanied the initial MLRS appropriation
explicitly stated that:

* * * The conferees are in agreement that the contract shall extend for no more
than five years. The two additional option years proposed by the Army are unac-
ceptable since procurement would begin for items to be funded in those years during
the basic contract period. H.R. Rep. No. 980, 97th Cong., 2d Sess. 116 (1982).

We recognize that the Under Secretary of the Army informed the
four cognizant Congressional Committees that the Army intended
to retain the advance procurement options despite the Conference
Committee’s instruction. We are also aware that the Army was
questioned about the changes that it had made in its MLRS con-
tracting strategy as a result of the Conference Committee’s direc-
tion, and that the Army made it quite clear that it had not altered
the structure of the contract. Hearings before a Subcommittee of
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the Committee on Appropriations, House of Representatives, 98th
Cong., 1st Sess., Part 5, T78-780.

Finally, we have given due weight to the fact that the lump-sum
MLRS appropriation for fiscal year 1984 contains a $114.1 million
component which, according to the relevant committee reports, was
intended for “advance procurement.” We note further that this
figure of $114.1 million corresponds to the total amount requested
for the purchase of advance materials, including the exercise of
option 1, during FY 1984. However, it is not clear from the lan-
guage of the House Armed Services Committee or the Senate Ap-
propriations Committee reports (the only two reports which com-
mented on the MLRS) how the rest of the Congress (including
members who in the past have been reluctant to expand multi-year
purchases beyond a 5-year term) could possibly realize that they
were approving funds for the exercise of option 1.

The House Armed Services Committee report accompanying the
Department of Defense Authorization Act for FY 1984 stated that
the budget request had included “$114.1 million for advance pro-
curement of long lead items.” H.R. Rep. No. 107, 98th Cong., 1st
Sess. 28-29 (1983). We do not see how this language could have
alerted members of Congress to the fact that a portion of the $114.1
million was intended to fund EOQ items for use in 1988. The
Senate Appropriations Committee report, accompanying the De-
partment of Defense Appropriations Act for FY 1984, recommended
“$114,100,000 to procure advance materials in economic order
quantities as parts of a multiyear procurement strategy approved
for MLRS last year.” S. Rep. No. 292, 98th Cong., 1st Sess. 84, 86
(1983). Since the multiyear procurement strategy approved for
MLRS the previous year was a 5-year contract without options, we
also do not see how this language can be viewed as having notified
the Congress as a whole that a portion of the FY 1984 funds was to
be spent on advance EOQ procurement for FY 1988. We must con-
clude that the Congress did not appropriate FYs 1984 and 1985
funds with the full knowledge that they were to be used by the
Army to procure EOQ items for FYs 1988 and 1989 end items.

In our view, for all the reasons expressed earlier, a procurement
for items needed for fiscal years not included in an authorized mul-
tiyear contract violates the prohibition in 31 U.S.C. § 1502(a) unless
the Congress specifically enacted an exception. The mere fact that
the requisite funds are included in a lump-sum appropriation does
not constitute such an exception. We recommend that the Army
seek explicit legislative authority before attempting to exercise the
second option for EOQ procurements in support of the 7th year end
items, as presently contemplated.
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[B-215039]

Leaves of Absence—Administrative Leave—Last Workday
Before Holiday

On Dec. 23, 1982, the last workday before Christmas, the Installation Commander of
Fort Sheridan, Illinois, released the Installation’s civilian employees for the after-
noon as a “holiday good-will gesture.” On Feb. 11, 1983, the Civilian Personnel Offi-
cer found the action to be a humbug stating that the Commander had no authority
to release employees as a holiday good-will gesture. We are upholding the Installa-
tion Commander’s exercise of the discretionary authority to grant excused absences
in the circumstances as a lawful order under existing entitlement authorities. It fol-
l(}ws that the employees in question are entitled to administrative leave—every one
of them.

Matter of: A Christmas Case, December 24, 1984:

On December 23, 1982, the last workday before Christmas, the
Installation Commander of Fort Sheridan, Illinois, released the In-
stallation’s civilian employees for the afternoon as a “holiday good-
will gesture.” '

On February 11, 1983, the Civilian Personnel Officer found the
action to be a humbug, stating that the Commander had no author-
ity to release employees as a holiday good-will gesture. This official
determined that the early release ‘‘contravened relevant provisions
of the Federal Personnel Manual Supplement’” because, in order to
comply with the regulations, “if an employee’s absence does not
clearly serve the best interests of the service, as compared to per-
sonal interests of the employee, the employee’s absence must be
charged to the appropriate type of leave.”

Subchapter S11-1, Book 630, Federal Personnel Manual (FPM)
Supplement 990-2 defines an “excused absence” as follows:

An excused absence is an absence from duty administratively authorized without
loss of pay and without charge to leave. Ordinarily, excused absences are authorized
on an ind}i,vidual basis, except where an installation is closed, or a group of employ-
ees is excused from work for various purposes. [Italic supplied.]

Paragraph a of subchapter S11-5, Book 630, FPM Supplement
990-2, contains the following general instruction with regard to the
type of absence in question:

With few exceptions, agencies determine administratively situations in which
they will excuse employees from duty without charge to leave and may by adminis-
trative regulation place any limitations or restrictions they feel are needed. * * *
Thus, in the absence of statute, an agency may excuse an employee
for brief periods of time without charge to leave or loss of pay at
the discretion of the agency. See for example Administrative Leave,
B-212457, August 23, 1984, 63 Comp. Gen. 542, and decisions cited
therein.

Inasmuch as the Department of the Army has not specifically
regulated the granting of administrative leave, the examples listed
in subchapter S11, Book 630, FPM Supplement, supra, wherein
agencies may excuse employees from the performance of their offi-
cial duties, have general applicability to employees. However, this
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listing is not exclusive nor does it purport to usurp the discretion
of agency heads or installation commanders to make grants of
short periods of administrative leave in appropriate cases.

The controlling issue here is not the prudence of the release from
duty order, but rather, the validity and effect of that order. We
find nothing in the order to indicate that it was arbitrary in its ap-
plication or that it was otherwise contrary to law or specific regula-
tion. We are aware of some precedent for such a practice in both
the public and private sectors. Accordingly, we are upholding the
Installation Commander’s exercise of the discretionary authority to
grant excused absences in these circumstances as a lawful order
under existing authorities.

It follows that the employees in question are entitled to adminis-
trative leave—every one of them.

[B-216069.2]

Contracts—Protests—General Accounting Office Procedures—
Timeliness of Protest—Failure to Diligently Pursue

General Accounting Office will not reopen a case which was closed because the pro-
tester did not send a timely indication of its continued interest in the protest to
GAO, where the failure to timely indicate continued interest was caused by coun-
sel’s moving offices.

Matter of: ACS Construction Company, Inc., December 24,
1984:

ACS Construction Company, Inc. (ACS), requests that we reopen
the file on ACS’s protest against the award of a contract by the De-
partment of the Army under invitation for bids No. DACA63-84-B-
0110. We closed our file because we did not receive a timely reply
to our request for a statement of continued interest in the protest
after receipt of the agency report on the matter. We find it would
not be appropriate to reopen the case.

ACS’s counsel states that on or about October 23, 1984, he re-
ceived our letter of October 18, 1984, advising that the agency
report had been sent and that written comments or other written
indication of continuing interest in the matter had to be filed with-
us within 10 working days after receipt of the report or the protest
would be dismissed. See 4 C.F.R. §21.3(d) (1984). While ACS con-
tacted GAO by phone on November 13, 1984, to advise that a re-
sponse had been mailed, the file had been closed November 9, since
gur Office had not heard from the protester within the prescribed

ime.

ACS acknowledges that comments or an indication of continuing
interest in the protest was due by November 6, 1984, but such in-
terest was not expressed until 1 week later. However, counsel re-
quests that we overlook the delay because counsel was moving his
office and was unaware of our 10-day rule until it was too late. It is
also contended that the delay has not prejudiced any party.
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Both our published procedures and our letter of October 18 clear-
ly indicate that comments are to be filed with the GAO within 10
working days and state the consequences of a failure to file in a
timely manner. Therefore, we consider it incumbent upon a pro-
tester to exercise the due diligence and care necessary to meet
these requirements. See Ikard Manufacturing Company, B-
213606.2, May 21, 1984, 84-1 C.P.D. 1 533. Even if the alleged confu-
sion of moving offices prevented counsel from reading the letter re-
ceived on October 23, since our procedures are published in the
Federal Register, protesters are charged with constructive notice of
their contents. Tkard Manufacturing Company, B-213607.2, B-
213608.2, May 21, 1984, 84-1 C.P.D. 534. Under these circum-
stances, we find no basis to reopen the file.

We regard bid protests as serious matters which require effective
and equitable procedural standards both so that parties have a fair
opportunity to present their cases and so that protests can be re-
solved in a reasonably speedy manner. See lkard Manufacturing
Company, B-213606.2, supra; Edron, Inc.—Reconsideration, B-
207353.2, Sept. 8, 1982, 82-2 C.P.D. { 207. Our procedures are in-
tended to provide for expeditious consideration of objections to pro-
curement actions without unduly disrupting the government’s pro-
curement process. Ikard Manufacturing Company, B-213606.2,
supra.

Reopening the file on ACS’s protest at this time would be incon-
sistent with this purpose. Therefore, we will not reopen the case.

[B-215305]

Subsistence—Per Diem—Transferred Employees—Delay

An employee who is delayed by a breakdown of his automobile en route to a new
duty station may be allowed travel time and be reimbursed for an additional day of
per diem where the agency determines that the reason for delay was beyond the
employee’s control and was acceptable to the agency.

Matter of: Thomas S. Swan, Jr., December 26, 1984:

An employee may be paid per diem expenses and afforded travel
time for the period he was delayed en route to his new duty station
by the breakdown of his automobile when the agency determines
the delay was for reasons beyond the employee’s control or accepta-
ble to the agency.!

BACKGROUND

Mr. Thomas S. Swan, Jr.,, an employee of the National Park
Service, Department of the Interior, was issued a travel authoriza-
tion dated September 26, 1983, for a permanent change of duty sta-

i Mr. James D. Clark, Chief, Division of Finance, Rocky Mountain Regional Office,
National Park Service, has requested an advance decision on the claim of Mr.
Thomas D. Swan, Jr., for an additional day of per diem en route to his new duty
station.
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tion from Point Reyes National Seashore, California, to Yellow-
stone National Park, Wyoming. Mr. Swan departed Petaluma, Cali-
fornia, his old residence, at 10 a.m. on Saturday, October 15, 1983.
On Sunday evening, October 16, his vehicle broke down near Twin
Falls, Idaho. He notified the Park Service of his delay and received
approval for the delay. Repairs took all day Monday and were com-
pleted on Tuesday, October 18. He arrived at Yellowstone National
Park on Wednesday, October 19, at 12 noon.

Mr. Swan filed a voucher for his trip on November 15, 1983,
claiming per diem for 4% days. He included a statement explaining
the delay. He was initially allowed 3% days’ per diem under De-
partment of the Interior regulation on the basis of 1 day of travel
for every 350 miles distance and LeRoy A. Ellerbrock, B-190149,
December 23, 1977, which denied additional per diem under similar
circumstances. However, the Park Service notes our recent decision
Robert T. Bolton, 62 Comp. Gen. 629 (1983), permitted payment of
additional per diem where an employee’s mobile home broke down
en route to his new duty station. Therefore, the certifying officer
asks if Mr. Swan may now be reimbursed for an additional day of
per diem for the delay caused by repairs to his automobile. He indi-
cates that an appropriate official at the Park Service has approved
the delay and that the agency considers the delay beyond control of
the employee, since he has demonstrated that he maintained his
vehicle in good working condition.

DISCUSSION

The payment of travel, transportation, and relocation expenses of
transferred Government employees is authorized under 5 U.S.C.
§8 5724 and 5724a (1982), as implemented by the Federal Travel
Regulations, incorp. by ref,, 41 C.F.R. 101-7.003 (1983). Among the
expenses authorized to be paid is per diem while en route to the
new duty station. In this connection the governing regulations pro-
vide a maximum per diem allowance which may be paid when an
employee uses a privately owned vehicle in a transfer of station in
the following terms:

(2) Maximum allowance based on total distance. Per diem allowances should be
paid on the basis of actual time used to complete the trip, but the allowances may
not exceed an amount computed on the basis of a minimum driving distance per day
which is prescribed as reasonable by the authorizing official and is not less than an
average of 300 miles per calendar day. An exception to the daily minimum driving
distance may be made by the agency concerned when travel between the old and new
official stations is delayed for reasons clearly beyond the control of the travelers such
as acts of God, restrictions by Governmental authorities, or other reasons acceptable
to the agency; e.g., a physically handicapped employee. In such cases, per diem may
be allowed for the period of the delay or for a shorter period as determined by the
agency. The traveler must provide a statement on his/her reimbursement voucher
fully explaining the circumstances which necessitated the then en route travel
delay. The exception to the daily minimum driving distance requires the approval of
the agency's authorizing official. FTR para. 2-2.3d (2). [Italic supplied.]
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Prior to 1977 that provision did not specifically provide that
agencies could make an exception to the daily minimum driving
distance requirement when an employee was delayed en route for
reasons beyond his control or acceptable to the agency. Thus, we
held in the case cited by the agency, LeRoy A. Ellerbrock, B-
190149, supra, that the regulation did not permit payment of an in-
creased per diem aliowance due to extenuating circumstances such
as the breakdown of an employee’s rented truck en route to the
new duty station. As amended in 1977, however, FTR para. 2-
2.3d(2) clearly provides that agencies may make exceptions to the
daily minimum driving distance and, therefore, allow additional
per diem when an employee is delayed en route to his new duty
station for reasons beyond his control or otherwise acceptable to
the agency.

We held in Robert T. Bolton, 62 Comp. Gen. 629, supra, that El-
lerbrock would no longer be followed for transfers whose effective
date was on or after June 1, 1977. Under Bolton an employee who
does not meet the minimum daily mileage requirement may never-
theless be authorized additional per diem if the agency determines
that his delay in traveling between duty stations was for reasons
beyond his control or acceptable to the agency. See also Oscar Hall,
B-212837, March 26, 1984. However, we have not stated specifically
that the breakdown of the vehicle in which the employee is travel-
ing to his new duty station may be considered as a reason beyond
the employee’s control for purposes of paragraph 2-2.3d(2). In cases
involving temporary duty travel by automobile when travel by that
means is in the interest of the Government we have held that per
diem may be continued to be paid to an employee whose travel is
delayed due to the breakdown of his vehicle. 42 Comp. Gen. 436
(1963). We see no reason why the same rule should not be applied
in cases where the employee is traveling on permanent change of
station to permit vehicle breakdowns which delay an employee’s
travel to be considered by an agency as valid reasons beyond an
employee’s control which would justify payment of per diem for pe-
riods longer than justified in the 300-mile-per-day rule.

The certifying officer indicates that the Park Service considers
Mr. Swan’s delay to be beyond his control and additional per diem
has been approved by the authorizing official. Accordingly, Mr.
Swan may be allowed travel time and reimbursed for an additional
day of per diem, if otherwise proper.

[B-216004]

Contracts—Small Business Concerns—Awards—Responsibility
Determination—Nonresponsibility Finding—Review by GAO

Where a procurement agency withdraws its request to the Small Business Adminis-
tration (SBA) to process a certificate of competency (COC) for the protester because
the value of the contract to be awarded was less than $10,000, General Accounting
Office (GAO) will review the agency’s negative determination of responsibility be-
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cause the SBA has made no determination with respect to the protester’s responsi-
bility.

Contracts—Small Business Concerns—Awards—Responsibility
Determination—Administrative Determination

In reviewing a negative determination of a protester’s responsibility, GAO will defer
to the agency’s discretion unless the protester, who bears the burden of proof, shows
that there was bad faith by the procuring agency or no reasonable basis for its de-
termination.

Bidders—Qualifications—Prior Unsatisfactory Service—
Administrative Determination

Protester’s contention that unsatisfactory performance on one contract is not suffi-
cient to support a determination of nonresponsibility is denied. While poor perform-
ance on one contract does not necessarily establish nonresponsibility, the circum-
stances of the prior deficiencies are for consideration, and a contracting officer rea-
sonably can determine that they are grounds for a nonresponsibility determination.

Purchases—Small-—Small Business Concerns—Certificate of
Competency Procedures Under SBA—Applicability

Protester’s challenge to the agency’s withdrawal of COC referral is denied where
the withdrawal was made at the SBA’s suggestion, based on an SBA regulation
which leaves to the discretion of the contracting officer whether to refer to the neg-
ative determination of responsibility to the SBA when the contract value will be
less than $10,000. Further, the SBA Administrator was authorized by statute to
make such regulations as he deemed necessary to carry out his authority, and there
has been no showing that the regulation was not reasonably related to the SBA's
statutory authority.

Matter of: C.W. Girard, C.M., December 26, 1984:

C.W. Girard, C.M. protests the Department of Justice’s determi-
nation that he was nonresponsible and therefore ineligible for
award of a contract for court reporting services under invitation
for bids (IFB) No. JVUSA-84-B-0026. Girard contends that there is
no substantial evidence supporting the agency’s determination and
that the agency’s withdrawal of its request to the Small Business
Administration (SBA) for certificate of competency (COC) was un-
authorized.

We deny the protest.

The IFB was issued on March 2, 1984, as a total small business
set-aside. The agency found the apparent low bidder nonresponsi-
ble, and the SBA denied a COC when the matter was referred to it
as required by 15 U.S.C. § 637(b)(7) (1982). Girard was the next low
bidder, but the agency also found Girard nonresponsible because he
had an unsatisfactory record of performance under a current con-
tract for court reporting services. When this determination was re-
ferred to the SBA for a COC, the SBA pointed out that because of
the low dollar value of any contract (about $7,400) which could be
awarded to Girard for the remainder of the contract year, the
agency had the authority to find Girard nonresponsible without re-
ferring the matter to the SBA. The SBA was apparently relying on
13 C.F.R. § 125.5(d) (1984), which leaves to the discretion of the con-
tracting officer the matter of COC referral when the contract value
is less than $10,000. At the suggestion of the SBA, the agency then
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withdrew the referral and awarded a contract with an estimated
value of $7,000 to the next low bidder.

In support of its determination of nonresponsibility, the agency
contends that Girard failed to comply with schedules for deposi-
tions and grand jury proceedings, disrupted a grand jury proceed-
ing on at least one occasion by pretending to sleep and was late in
the submission of some of the transcripts. While Girard concedes
the existence of some problems, he explains that his schedule con-
flicts arose when the sessions lasted longer than he had been told
they would and that on the day he was said to be pretending to
sleep, he was actually falling asleep because of a change of medica-
tion. Girard attributes the late transcripts to the peaks and valleys
in the court-reporting business and that fact that his transcribers
are independent contractors who are not always available. Girard
contends that the isolated incidents cited by the agency do not
amount to a serious performance deficiency when viewed in the
light of his overall record of excellent performance, and argues
that unsatisfactory performance on one contract is not sufficient to
support a nonresponsibility determination in any event.

As a preliminary matter, we point out that when the SBA re-
views an agency’s determination of nonresponsibility and either
issues or denies a COC, its decision is by law conclusive. Qur Office
will not review such a decision unless there is a prima facie show-
ing of bad faith or fraud, or information vital to a responsibility
determination was not considered. Georgetown Industries, B-
214224, Feb. 22, 1984, 84-1 CPD { 225. Here, however, the SBA has
neither reviewed nor made any decision with regard to Girard’s re-
sponsibility. Therefore, we will review the agency’s negative re-
sponsibility determination. See United Aircraft and Turbine Corpo-
ration, B-210710, Aug. 29, 1983, 83-2 CPD f{ 267.

The determination of a prospective contractor’s responsibility is
the duty of the contracting officer who, in making the determina-
tion, is vested with a wide degree of discretion and business judg-
ment. See S.A.F.E. Export Corp., B-208744, Apr. 22, 1983, 83-1 CPD
11437. We therefore defer to such discretion and judgment unless
the protester, who bears the burden of proving his case, shows that
there was bad faith by the procuring agency or a lack of a reasona-
ble basis for the determination. See John Carlo, Inc., B-204928,
Mar. 2, 1982, 82-1 CPD { 184.

Girard has not nade the necessary showing here. There has been
no allegation of bad faith or fraud on the part of the procuring offi-
cials and, in our view, the record reflects a reasonable basis for the
determination of nonresponsibility.

In support of its position that unsatisfactory performance on one
contract is not sufficient to find a bidder nonresponsible, Girard
cites B-166485, Apr. 23, 1969, where the second low bidder chal-
lenged the low bidder’s responsibility because the low bidder was
delinquent on its current contract. We stated that we would not
question the affirmative responsibility determination absent a
showing of bad faith or lack of a reasonable basis for the determi-
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nation. We also stated that the failure to perform satisfactorily
under one prior contract was an insufficient basis for rejection of a
bid.

We therefore agree with Girard that the mere fact of unsatisfac-
tory performance under one prior contract does not necessarily es-
tablish a lack of responsibility. Nevertheless, the circumstances of
the contractor’s failure to perform properly and in a timely
manner under the contract are for consideration, and may provide
a reasonable basis for a nonresponsibility determination. 39 Comp.
Gen. 705 (1960).

Here, the contracting officer based her nonresponsibility determi-
nation on a number of instances of unsatisfactory and untimely
performance by Girard under his existing contract. Although the
protester suggests that these incidents were due to circumstances
beyond his control, we think the contracting officer could reason-
ably conclude otherwise. The facts noted by Girard—that court ses-
sions sometimes last longer than anticipated, that there are peaks
and valleys in the court-reporting business and that transcribers
are independent contractors—are simply aspects of Girard’s profes-
sion with which he should be reasonably equipped to deal. Further,
while we do not dispute Girard’s explanation for sleeping during a
grand jury session, the contracting officer also noted that Girard
had been noticed making “disparaging facial antics” during other
grand jury sessions. Accordingly, we find that the contracting offi-
cer’s nonresponsibility determination was reasonable.

Girard next contends that the Small Business Act provides no
dollar threshold below which referrals to the SBA need not be
made and that, therefore, the agency’s determination “in the ab-
sence of any SBA referral, must be held to be unauthorized . ?
The agency, however, not only referred the matter of Glrard s re-
sponsibility to the SBA but withdrew its request only at the SBA’s
suggestion. Further, as previously noted, 13 C.F.R. § 125.5(d) per-
mits a contracting officer to make a negative responsibility deter-
mination without referring it to the SBA when the contract value
is less than $10,000. We have never questioned the validity of this
provision, see Amco Tool & Die Co., 62 Comp. Gen. 213 (1983), 83-1
CPD 1 246; United Aircraft and Turbine Corp., supra;, Columbus
Jack Corp., B-211829, Sept. 20, 1983, 83-2 CPD { 348, and we see no
basis to question it now, since under 15 U.S.C. § 634(b)(6), the SBA
Administrator is empowered to make such rules and regulations as
he deems necessary to carry out the authority vested in him by the
Small Business Act, and there has been no showing that section
125.5(d) is not reasonably related to the SBA’s statutory authority.
See Mourning v. Family Publications Services, Inc., 441 U.S. 356,
369 (1972). For the future, however, we note that the authority of
the SBA to establish exceptions from the COC referral requirement
has been eliminated by the Congress by its enactment on October
30, 1984 of Pub. L. No. 98-577.

The protest is denied.



INDEX

OCTOBER, NOVEMBER, AND DECEMBER 1984

LIST OF CLAIMANTS, ETC.
Page Page
ACS Construction Co., Inc..........ooreruieernnas —172 | House of Representatives...........c....ccceoeeunennn. 22
Agency for International Development...96,103, | Housing and Urban Development, Dept. of 38
156 | Hutchinson, William H.

Agriculture, Dept. of. 33, 93
Agriculture Graduate School, Dept. of ........ 110
Air Force, Dept. of the..........ccoenvvrerenneee 121, 154
American Federation of Government Em-
Ployees 1
Army, Dept. of........coveeveriinen 18, 67, 154, 171
Boorstin, Daniel J.

Brewington, Percy 114
Byrd, John A. 59
CAC], Inc. Federal 72
Canon US.A,, INC. ..ovververrerereiemesesesresrenns 132
CFE Services, Inc. 19
Chandler Trailer Convoy, Inc...........ccccouuenn... 117
Clark, Thomas.. 114
Comdisco, Inc. 11
CVL Forwarders 126

Defense, Dept. of. 70, 164
Depoyan, Norma
Dineen, Carole J.

Donohue, Thomas A........ccococeeemveeviriiiecersane, 1
Economic Development Administration...... 15
Edwards, The Honorable Don........................ 22
Energy, Dept. of 114
Environmental Aseptic Services Adminis-
tration ..... 55
Fish and Wildlife Service 25
Four Square Construction Co... 33
General Services Administration ................. 149
General Services Administration, General

Counsel
Girard, CW., C.M.
Griffin-Space Services Co. .....co.ccoomrurruneennnnnes
Health and Human Services, Dept.

Industrial Design Laboratories, Inc. . 8
Information Agency, United States ..
Interior, Dept. of.....
Internal Revenue Service.
Janke and Co., Inc.
Jenkins, Henry B.
Joint Committee on Printing
Keco Industries, Inc. ........cccccnvveeveeirnnnn
Library of Congress

.25, 28 173
30, 59, 143
63
15

Masstor Systems Corp. .

MISSO Services Corp

National Guard

National Park Service .........ccceecurrreveravrencens 28
Navy, Dept. of. 19
Nello Construction Co.........coecoeeruerereeraricaenace 84
Novicio, Banaag S. 17
Pennsylvania Avenue Development Corp... 124
Plummer, Larry... 28
Rabin, Philip........ccccoveurieireritesceracsieseronssrens 70
Radillo, Marino 141
Rivera, Angel F. 86
Smedley, Elizabeth 114
Smith, Bradley 121
Smith, Kathleen 121
Southern Air Transport .........cccoerereveerenerne 126
State, Dept. of 138
Swan, Thomas S. Jr. c.ccveecnrineneerrencenerrieaenns 173
Swintec Corp.

Transportation, Dept. of ..........ccoorivvvveicnnae
Treasury, Asst. Secretary of ..........coeverrenens

Treasury, Dept. of
Truong, Hai Tha
United States Information Agency.
Veterans Administration ............ccerevveerrnens







TABLES OF STATUTES, ETC., CITED IN DECISIONS OF
THE COMPTROLLER GENERAL OF THE UNITED STATES

UNITED STATES STATUTES AT LARGE

For use only as supplement to U.S. Code citations

Page
. 100 | 1983, Nov. 14, 97 Stat. 964
. 2311983, Nov. 14, 97 Stat. 972....
. 1651983, Nov. 14, 97 Stat. 9783 ....
. 167 | 1983, Nov. 28, 97 Stat. 1093 ..
. 164 [ 1984, Oct. 12, 98 Stat. 1837 ...
115 11984, Oct. 30, Pub. L. 98-577

1972, Aug. 19, 86 Stat. 574 ..
1979, Nov. 20, 93 Stat. 924 ..
1981, Dec. 1, 95 Stat. 1099...
1981, Dec. 1, 95 Stat. 1118...
1982, Dec. 21, 96 Stat. 1830
1982, Dec. 21, 96 Stat. 1914

UNITED STATES CODE
See also, U.S. Statutes at Large

5 U.S. Code Chap. 57 5U.S. Code 5724......ccirecerermrnirsesennns
5 U.S. Code 3503 5 U.S. Code 5704(f) .

5 U.S. Code 4104 5 U.S. Code 5724a

5 U.S. Code 4507 5 U.S. Code 5727(a)

5 U.S. Code 4507(e)2)... 114 | 5 U.S. Code 5911 ......oovovvomeeeorrorereresmreersrerseenones

5 U.S. Code 5305 note .. 101 {5 U.S. Code 6328 ... 155
5 U.S. Code 5342(aX2)(A 101} 5 U.S. Code 6323(8) .........ooooormrmerrrerseresonreresirn 155
5 U.S. Code 5343(b) 5 U.S. Code 6323(h) 155
5 U.S. Code 5343 note 5 U.S. Code 8334(C) ...oovevemrrireessornresrrersnsesseons 93
5 U.S. Code 5383(b) 5 U.S. Code 6323(b) 89
5 U.S. Code 5511(b) 5 U.S. Code 8334(c) 93
5 U.S. Code 5512(a) 5 U.S. Code 8342(a) 89
5 U.S. Code B513...m..orererreceoreseerececresreesrnnee 5 U.8. Code 8346(b) 87
5 U.S. Code 5514 5 U.S. Code App. Sec. 7@X1)(B)..c..ocrverenene 36
5 U.S. Code 5514(aX1) 10 U.S. Code 2301(a)1).... .. 167
5 U.S. Code 5514(a)2)... 10 U.S. Code 2301(a)(2).... 165
5 U.S. Code 5514(a)3)... 10 U.S. Code 2304(a)(16)

5 U.S. Code 5514 note 10 U.S. Code 2305

5 U.S. Code 5522 10 U.S. Code 2306(h)

5 U.S. Code 5522(a) 10 U.S. Code 2306(h)(4)

5 U.S. Code 5522(a)1) 10 U.S. Code 2306(h)8)

5 U.S. Code 5522(c)(1) 10 U.S. Code 2733

5 U.S. Code 5542 10 U.S. Code 2733(a)

5 U.S. Code 5542(a) 10 U.S. Code 2734 ....

5 U.S. Code 5544 10 U.S. Code 2734(a)

5 U.S. Code 5545(c)(1) 12 U.S. Code 1701q

5 U.S. Code 5551(a) 12 U.S. Code 1701g(d)2)

5 U.S. Code 5584 15 U.S. Code 634(b)(6)

5 U.S. Code 5584(a)....... 15 U.S. Code 637(a)

5 U.S. Code 5595(b)(2) 15 U.S. Code 63T(BXT)...ccoommvemrmrmescsisrssssssnrene.

5 U.S. Code 5596 15 U.S. Code 637(e)

5 U.S. Code 5596(b)1XB) 89 [ 15 U.S. Code 687()(2)(C) ...vveevuvereneueararmsresarece 119
5 U.S. Code 5701—5709 36 {19 U.S. Code 2605 ... 35
5 U.S. Code 5701(2) 36 {19 U.S. Code 2605(c) 35
5 U.S. Code 5702(c) 35 {19 U.S. Code 2605(e) 35
5 U.S. Code 5703 36 |19 U.S. Code 2605(h).... 36
5 U.S. Code 5705 143 |22 US.

5 U.S. Code 5T05(1) weememomemmmrorom oo mroeereororooooerens 144 ] 22 U S. Code 2346a . 104
5 U.S. Code 5705(2) 144 [ 22 U.S. Code 2359 157

1



v

Page
Code 2395 97
Code 4085 139
Code 2501 158
Code 201 2
Code 791(b) 32
Code Revised Chap. 37........cccoeueenee 154
Code Revised 101 .............. . 154

Code Revised 1341(a)1XB)...
Code Revised 1501(a)7)
Code Revised 1502(a).
Code Revised 1502a ...

TABLES OF STATUTES, ETC., CITED IN DECISIONS

Code Revised 3721(j)
Code Revised 3721(k)...
Code Revised 3901—3906.

Code 481(c)

22U.S. 31U.8.
22 US. 31UsS.
28 US. 31US8.
Bis b
31US. 31US.
31 US. 37 US.
nos 703
1USs 37 US.
40 US.
31US.
31 US. Code Revised 1535 . 40 U8 Code 484
31 U.S. Code Revised 3342 .
40 U.S. Code 872(b)
31 U.S. Code Revised 3527.. 40 U.S. Code 872(c)
31 U.S. Code Revised 3701(b) . 1441 40 U'S. Code 874
31 U.S. Code Revised 3702..... . 40 U.S. Code 875(6)
31 U.S. Code Revised 3702(a) . 40 U.S. Code 875(13)
31 U.S. Code Revised 3702(bX1) . 40 U.S. Code 875(14) ...
31 U.S. Code Revised 3702(bX2).... . 40 U.S. Code 875(15) ...
31 U.S. Code Revised 3711 note .. 147 140 U.S. Code 875(16)....
31 U.S. Code Revised 3716 ........ . 143 | 40 U.S. Code 875(20)
31 U.S. Code Revised 3716(a) . 144 142 U.S. Code 300w-5
31 U.S. Code Revised 3716(0) . 144 |42 U.S. Code 300x-5
3% gg %e stzg 3718 .. . 152 ﬁ gg %ge égg
3 e Revised 3721..... 63, 94 e
31 U.S. Code Revised 3721(b) . 9449 US. Code 11707
31 U.S. Code Revised 3721(e) 94 | 50 U.S. Code App 2168(h) ..eoreenrnr s 78
PUBLISHED DECISIONS OF THE COMPTROLLERS
GENERAL
Page Page
1 Comp. Gen. 652 98 | 50 Comp. Gen. 739 82
11 Comp. Gen. 336 29 | 50 Comp. Gen. 769 162
16 Comp. Gen. 481 29 | 52 Comp. Gen. 471 155
17 Comp. Gen. 207 94 | 52 Comp. Gen. 870 75
23 Comp. Gen. 578 69 | 53 Comp. Gen. 102 161
25 Comp. Gen. 161 2|53 Comp. Gen. 119 125
27 Comp. Gen. 25 46 | 53 Comp. Gen. 344 21
%g ggmp. gzn. ggg 135 53 %mp. Gen. 522 lgg
mp. Gen. 6 | 53 Comp. Gen. 834
g% ggmp. gen. gz; 46 [ 53 Comp. Gen. 853 léfl')
mp. Gen. 9 | 54 Comp. Gen. 29 1
gi ggmp. gen. ég(l) 145 | 54 Comp. Gen. 169 g5
mp. Gen. 18 | 54 Comp. Gen. 352........cvenriinrnininrnraninne 2
ey Hi =g
mp. Gen. mp. Gen
g’? g;mp. gzn. ?26 %1{0 54 Comp. Gen. 476 56
mp. Gen. 2 { 54 Comp. Gen. 597 6
B o Gt
mp. mp. Gen. 7
39 Comp. 54 Comg. Gen. 967 51
40 Comp. 55 Comp. Gen. 48 93
41 Comp. 55 Comp. Gen. 60 78
41 Comp. 55 Comp. Gen. 307 23
42 Comp. 55 Comp. Gen. 613 47
42 Comp. 55 Comp. Gen. 715 75
42 Comp. 55 Comp. Gen. 1111 75
42 Comp. 4 | 56 Comp. GeN. 96 .......ooocevercrmrerrrernsisnecsncnsisecenes 29
42 Comp. 56 Comp. Gen. 953 162
44 Comp. 57 Comp. Gen. 454 162
44 Comp. 57 Comp. Gen. 464 90
45 Comp. 57 Comp. Gen. 501 84
45 Comp. 57 Comp. Gen. 715 82
45 Comp. 58 Comp. Gen. 94 111
46 Comp. 58 Comp. Gen. 198 100
47 Comp. 58 Comp. Gen. 291 94
48 Comp. 58 Comp. Gen. 501 145
48 Comp. 58 Comp. Gen. 530 .....ovcuiiinccciniiinicicins 22
49 Comp. 58 Comp. Gen. 687 145
49 Comp. 59 Comp. Gen. 218 97, 106
50 Comp. 59 Comp. Gen. 264 66




TABLES OF STATUTES, ETC., CITED IN DECISIONS v

Page
59 Comp. Gen. 395 90
59 Comp. Gen. 461 31
59 Comp. Gen. 583 102
60 Comp. Gen. 58 100
60 Comp. Gen. 192 162
60 Comp. Gen. 202 52
60 Comp. Gen. 306 13
60 Comp. Gen. 384 61
60 Comp. Gen. 399 122
60 Comp. Gen. 629 28
61 Comp. Gen. 132 153
61 Comp. Gen. 313 141
61 Comp. Gen. 341 62
62 Comp. Gen. 213 178

Page
62 Comp. Gen. 219 56
62 Comp. Gen. 315 123
62 Comp. Gen. 339 159
62 Comp. Gen. 489 148
62 Comp. Gen. 599 148
62 Comp. Gen. 629 174
62 Comp. Gen. 666 123
62 Comp. Gen. 675 114
62 Comp. Gen. 701 99, 106
63 Comp. Gen. 10 148
63 Comp. Gen. 115 32
63 Comp. Gen. 239 82
63 Comp. Gen. 270 32
63 Comp. Gen. 393 71
63 Comp. Gen. 542........ccvrernrnreremenssersees 171

DECISIONS OF THE COMPTROLLERS OF THE TREASURY

Page

19 Comp. Dec. 100 125

DECISIONS OVERRULED OR MODIFIED

35 Comp. Gen. 183
37 Comp. Gen. 16
54 Comp. Gen 476

54 Comp. Gen 967 48
60 Comp. Gen. 202.......ccovueremeemrsnreernenssrrns 48
62 Comp. Gen. 339 125
B-122358, Aug. 4, 1976 45

Page
B-166683, May 21, 1969 15
B-174244, Dec. 8, 1971 .. 152
B-174244, Dec. 17, 1974 152
B-175381, Apr. 25, 1972 24
B-193432, B-211194, Au 117
B-1955202, Jan. 7, 1980 48
B-206127, Oct. 8, 1982... 48

B-210507, April 4, 1983.

DECISIONS OF THE COURTS

P
Atwater v. Roudebush, 452 F, Supp. 622.....
Banco Nacional de Cuba v. Sabbatino, 376
U.S. 398
Beebe v. United States, 640 F.2d 1283......... 2
Bell v. U.S,, 366 U.S. 393, 401..........c.0ovrvervene 6
Braun v. Sauerwein, 77 U.S. (10 Wall.) 218 159
CACI, Inc.-Federal v. US., et al, Civ.
Action No. 84-2971, Sept. 24,1984 ........... 73
Califano v. Yamaski, 442 U.S. 682................ 149
Clarkies, Inc., ASBCA 22,784, 81-2 BCA
15,313 57
Coleman v. Block, 580 F. Supp. 194.............. 148
Collins v. United States, 141 Ct. Cl. 569......
Federal Crop Insurance Corp. v. Merrill,
332 U.S. 380
Fidelity-Phenix Fire Ins. Co. v. US, 111
F. Supp. 899
German Bank v, U.S, 148 U.S. 573..............
Gross v. Lopez, 419 U.S. 565 “
Hanger v. Abbott, 73 U.S, (6 Wall.) 53
Kentron-Hawaii, Limited v. Warner, 480

F.2d 1166, 1172 75
Klugman’'s Sons, Inc., Julius v. Oceanic
Steam Nav. Co. Ltd., 42 F.2d 461.............. 127

Kunstsammlungen Zu Weimar v, Elicofon,
678 F.2d 1150 (1982), aff’s, 536 F. Supp.
829........

Larinoff, United States v. 431 U.S. 864,

869
Mathews v. Eldridge, 424 U.S. 319...............

Page
Mississippi Valley Barge Line Co., United
States v., 285 F.2d 381......cc.occovvcrrvvrrrnrrnnens 127
Missouri Pacific Railroad Co. v. Elmore &
Stahl, 377 U.S. 134 117
8 | Morton v. Mancari, 417 U.S. 535 ...cccco-crre 145
Mourning v. Family Public Services, Inc.,
441 U S. 356 178
National Council of CSA Locals v.
Schweiker. 526 F. Supp. 861 ........cccoovernnes 87
National Equipment Rental Ltd. v. Szu-
phent, 375 U.S. 311 ...ccvvvrnrvrnnirssrisnrrsninns 149

2 | Orlando Williams d/b/a Orlando Williams

Janitorial Service, ASBCA, Nos. 26,099,

26872, 11/28/83, 84-1 BCA 16983 ............. 57
Overmeyer, D.H Co. v. Frick Co., 405 US.

174. 149
Perrin v. US, 444 US. 37 149
Pfizer Inc. v, India, 434 U.S. 308 . 146
Phillips v. U.S,, 346 F.2d 999 34
Preferred Ins. Co. v. US,, 222 F.2d 942

cert denied, 350 U.S. 837......cccccvvuverirnnvins 95
Priebe & Sons v. United States, 332 U.S.

407 57
Schweiker v. Hansen, 450 U.S. 785 19
Sniadach v, Family Finance Corp.,

U.S. 337 148
Soriano v. U.S,, 3562 U.S. 270 .....ocvvrvcrvrrsvrens 158
Yoder v. Nu-Enamel Corp., 145 F.2d 420... 159






INDEX DIGEST

OCTOBER, NOVEMBER, DECEMBER 1984

ACCOUNTABLE OFFICES
Relief
Physical losses, etc., of funds, vouchers, etc.

Relief is denied to Secret Service Agent whose carry-on luggage
containing $1,000 cash advance was stolen when left unattended in
crowded Bogota, Colombia, airport. Advance was for purchasing
counterfeit U.S. currency, and therefore was of the nature anticipat-
ed in 61 Comp. Gen. 313 (1982). However, in this case, agent’s negli-
gence in leaving bag unattended in a public place was the proximate
cause of the loss. Presence of armed police escort standing nearby
does not absolve agent of duty to personally safeguard Government
funds en- trusted to his care. B-210507, April 4, 1983, distinguished....

ADVERTISING

Commerce Business Daily

Automatic data processing equipment
Orders under ADP Schedule
Unreasonable Less costly alternative

Contracting agency’s decision to issue a delivery order for automat-
ic data processing (ADP) equipment and “technical support services”
to a nonmandatory ADP Schedule contractor is improper where a re-
sponse to a Commerce Business Daily notice of the agency’s intention
to place the order would have indicated a less costly alternative but
for the agency’s unreasonable evaluation of the costs for the support
BETVICES wvenreniiciceeet ettt ettt eb et st et s as s sat st e s ena e se e

AGENCY FOR INTERNATIONAL DEVELOPMENT
Advance of funds
Interest
As belonging to United States ¢. others
Advances in excess of immediate cash needs to a subgrantee of an
assistance award are not expenditures for grant purposes, and, under
the terms of the agreement, interest earned on these funds prior to
their expenditure for allowable costs must be paid to AID unless
exempt under 31 U.S.C. 6508(2).. .....cccevermeerenrerieiiteteenee et saeseenas
Foreign aid programs. (See FOREIGN AID PROGRAMS)
APPROPRIATIONS
Availability
Plaques
Pennsylvania Avenue Development Corporation (PADC) may in-
stall a memorial plaque and designate a site within an area under its

vil
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APPROPRIATIONS—Continued
Availability—Continued
Plagues—Continued

jurisdiction and control in honor of a deceased former chairperson of
the PADC using funds donated to it. PADC has been vested with au-
thority to determine the character of and necessity for its obligations
and expenditures and to accept gifts of financial aid from any source
and comply with the terms thereof. These authorities are sufficient
to free PADC from restriction otherwise imposed upon Government
agencies in the expenditure of appropriated funds except where a
statutory restriction expressly applies to Government corporations.
No law expressly precludes proposed expenditure by PADC. Further-
more, no law precludes PADC from designating property under its
control in honor of deceased former chairperson of PADC....................

Continuing resolutions

Current rate of program operations

The Office of Refugee Resettlement, in allocating funds appropri-
ated for refugee and entrant assistance under the fiscal year 1984
continuing resolution, misinterpreted earlier decisions of this Office.
“Current rate” as used in continuing resolutions refers to a definite
sum of money rather than a program level. The different result
reached in B-197636, Feb. 25, 1980, was limited to the unusual facts
IN that CASE ..ottt ee sttt beae e

Fiscal year )

Availability beyond
Travel and transporiation expenses

Reimbursable expenses of an employee transferred in the interest
of the Government must be charged against the appropriation cur-
rent when valid travel orders are issued. B-122358, August 4, 1976
and 35 Comp. Gen. 183 (1955) and other cases inconsistent with this
deciSion are OVEITUIEd ..........cccoveiveureeereteeieeece et e eese s esenens

Impounding

Lump-sum appropriation
Full amount available
Allocation

The Office of Refugee Resettlement (ORR) did not impound funds
under the fiscal year 1984 continuing resolution so long as it made
available for obligation the full $585,000,000 appropriated for the ref-
ugee and entrant assistance account. The continuing resolution ap-
propriated a lump-sum amount for the refugee and entrant assist-
ance account, rather than specific amounts for the various programs
funded by that account. Allocations specified in the congressional
committee reports were not binding on the ORR and it could allocate
funds differently so long as it did not withhold any of the total
$585,000,000 apPropriations.........cceveveveveevervenerereeeeeserereesesesssesesssssssssssenens

Restrictions

“Bona fide needs”

“Bona fide needs” statute, 31 U.S.C. 1502(a), provides that an ap-
propriation may only be used to pay for program needs attributable
to the year or years for which the appropriation was made available,
unless the Congress provides an exception to its application. The only
exception for advance procurement of EOQ items is found in 10
U.S.C. 2306(h) but the exception is limited to procurement of items
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APPROPRIATIONS—Continued

Restrictions—Continued

“Bona fide needs”—Continued

needed for end items procured by means of a multiyear contract. Au-
thorized multiyear contracts may not cover more than 5 program
years. 10 U.S.C. 2306(h)8). Therefore, exercise of -an option for ad-
vance procurement of EOQ items for a 6th or 7th program year is
unauthorized. General Accounting Office does not accept Army con-
tention that bona fide needs statute is inapplicable to multiple or
“investment type” ProCUrements..........ccccoveerererererseseeesnesssesenns oo

Although sufficient lump-sum missile procurement funds were ap-
propriated in FYs 1984 and 1985 for this purpose, Army cannot rely
on fact that cognizant congressional committees were aware of its
intent to exercise options for advance procurement of EOQ items for
6th and 7Tth year end items. It cannot be said that the Congress as a
whole intended to provide an exception to the bona fide needs stat-
ute in addition to the limited exception for 5-year multiyear con-
tracts in 10 U.S.C. 2306(h) where this purpose was never stated in
the legislation itself or in the committee reports, and where the re-
ports themselves created the impression that the funds were to be
used for an existing multiyear contract...........ccoiviiininnniennneenennnen

State Department

Official residence expenses

Expenditures for hiring extra waiters and busboys to serve at offi-
cial functions at foreign posts must be charged to the State Depart-
ment representational allowance appropriation. The allotment for of-
ficial residence expenses, derived from the lump sum appropriations
for salaries and expenses, covers household servants who maintain
the official residence. State Department regulations do not appear to
include temporary help hired for specific events as household serv-
F=0 417 S OO

Even if expenses for temporary help could be considered generally
to be covered under regulations governing the appropriation allot-
ment for official residence expenses, such expenses should only be
paid from the representational allowance appropriation. Long-stand-
ing Comptroller General decisions prescribe the use of an appropria-
tion specifically available for a purpose to the exclusion of a more
general appropriation that could encompass the same purpose. More-
over, section 454 of the State Department Standardized Regulations
forbids the use of official residence expense allotments if there is any
other appropriation that covers the same purposes .........cccceevvevvnsinnnne.

AUTOMATIC DATA PROCESSING SYSTEMS. (Seec EQUIPMENT,
Automatic Data Processing Systems) :

AUTOMOBILES
Transportation. (Se¢ TRANSPORTATION, Automobiles)

BIDDERS
Qualifications
Prior unsatisfactory service
Administrative determination
Protester’s contention that unsatisfactory performance on one con-
tract is not sufficient to support a determination of nonresponsibility

IX
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BIDDERS—Continued
Qualifications—Continued
Prior unsatisfactory service—Continued
Administrative determination—Continued
is denied. While poor performance on one contract does not necessar-
ily establish nonresponsibility, the circumstances of the prior defi-
ciencies are for consideration, and a contracting officer reasonably
can determine that they are grounds for a nonresponsibility determi-

BIDS
Prices
Level pricing clause
Bid responsiveness
In a situation where a bidder violates an invitation for bids’ level
pricing provision, the determinative issue as to the responsiveness of
the bid is whether or not this deviation worked to the prejudice of
other bidders. Therefore, an unlevel low bid will not be found to be
nonresponsive where it cannot be shown that the second low bidder
conceivably could have become low if it had been permitted to unlev-
el its bid in the same manner as did the offending bidder. B-
206127.2, Oct. 8 1982; 60 Comp. Gen. 202; B-195520.2, Jan. 7, 1980; 54
Comp. Gen. 967; and 54 Comp. Gen 476, are distinguished .............c......
Responsiveness
Failure to furnish something required
Standard representations and certifications
Waiver
As minor informality
A bidder’s failure to complete the contingent-fee and affiliation
certifications in the Standard Form 33 is a minor informality that
can be waived since completion of these certifications is not neces-
sary to determine the responsiveness of a bid..........cccccoeumveccrenreererecreenes
Identity of bidder ambiguous
Bids must adequately establish who the true bidding entities are to
insure that bids are not submitted through irresponsible parties
whose principals then could avoid or support the bids as their inter-
€5tS MIZht AICtALE .....cvceeeieenicecee ettt st
Pricing response nonresponsive to IFB requirement
Level pricing clause. (See BIDS, Prices, Level pricing clause,
Bid responsiveness)

CARRIERS
Transportation matters. (Se¢ TRANSPORTATION, Carriers)

CLAIMS

Military activities

Property damage, loss, etc.
Combat activities

A claim which arises from an action taken by the Agency for
International Development during a time of combat, and not from
the noncombat activities of the United States Armed Forces or its
members or civilian employees, is not cognizable under the Military
Claims Act, 10 U.S.C. 2733, or the Foreign Claims Act, 10 US.C.
2734. However, it would be cognizable under General Accounting Of-
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CLAIMS—Continued
Military activities—Continued
Property damage, loss, etc.—Continued
Combat activities—Continued
fice’s general claims settlement authority, 81 U.S.C. 3702, had not
the 6 year statute of limitations specified in that section run................

CLOTHING AND PERSONAL FURNISHINGS

Special clothing and equipment

Tuxedo, formal attire, etc.

Employee of the Department of Health and Human Services
claims reimbursement for the cost of renting a tuxedo for the pur-
pose of accompanying the Secretary of the Department to a function
where formal attire was required. The claim may not be allowed
since ordinarily payment by employees for formal attire is considered
a personal expense. The instant case does not present any special cir-
cumstances that warrant a departure from this general rule. ................

COMPENSATION
Aggregate limitation
Senior Executive Service. (See OFFICERS AND EMPLOYEES,
Senior Executive Service, Compensation, Aggregate limita-
tion)
Highest previous rate. (See COMPENSATION, Rates Highest previ-
ous rate)
Overpayments
Waiver. (See DEBT COLLECTIONS, Waiver)
Debt collections. (See DEBT COLLECTIONS, Waiver, Civilian em-
ployees)
Overtime
Firefighting
Two-thirds rule application
The “two-thirds rule” permits an agency to compensate employees
under 5 U.S.C. 5542(a) for only 16 hours of a 24-hour tour of duty
which includes substantial time in standby status, based on a pre-
sumption that the remaining 8 hours represent sleep and mealtime.
However, this presumption, and hence the two-thirds rule, does not
apply to shifts of less than 24 hours. Therefore, Federal firefighters
who work an irregular or occasional overtime shift of 12 hours
cannot be paid less than 12 hours of overtime compensation based on
the two-thirds rule. However, bona fide meal periods may be ex-
cluded from compensable overtime hours........c.cccocoevcercncnenrenseenneencesnennns
Prevailing rate employees
Wage schedule adjustments
Statutory limitation
Applicability
Supervisors of prevailing rate employees who negotiate their pay
increases are subject to statutorily imposed pay limitation which ap-
plies to most prevailing rate employees. These supervisors are within
the express terms of the pay increase limitation and are not covered
by the specific exclusions from the limitation. 60 Comp. Gen. 58
(1980) is distinguished..........ccvevirrevinereneitenreie ettt sesaasesnas
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COMPENSATION—Continued
Rates
Highest previous rate
Transfers
Rate applicable
Army employee, a former local hire with the United States Gov-
ernment in the Philippine Islands, appeals a decision of our Claims
Group disallowing his claim for salary adjustment based on the high-
est previous rate rule. Employee contends that he should be placed
at grade and step that are equivalent in authority to grade and step
he held in Philippines. However, highest salary rate earned in prior
employment with Government, when converted to United States dol-
lars, was less than grade GS-1, step 1. Employee’s claim is denied be-
cause employee’s Army salary exceeds the highest rate he previously
earned. The highest previous rate rule applies only to the salary rate
earned by the employee, not to his level of job responsibility.................
Removals, suspensions, ete.
Backpay
Deductions. (See COMPENSATION, Removals, suspensions, ete.,
Deductions from backpay)
Deductions from backpay
Lump-sum leave payment
An employee who was separated from his position pursuant to a
reduction-in-force was retroactively reinstated and awarded backpay
when it was determined that his position had been transferred to an-
other agency. Deductions from backpay for payments of severance
pay and a lump-sum leave payment resulted in a net indebtedness
which is subject to waiver under 5 U.S.C. 5584. Waiver is appropriate
because, at the time the erroneous payments were made, the employ-
ee neither knew nor should have known that his separation was im-
PIODECY oottt st cae et et s e s st et ssss e sas s sas et ba st tesasasssansstasnsassanas
Retirement and tax adjustments
An employee who was separated from his position pursuant to a
reduction-in-force was retroactively reinstated and awarded backpay
when it was determined that his position had been transferred to an-
other agency. Retirement contributions which previously had been
refunded to the employee were properly deducted from backpay be-
cause his retroactive reinstatement and receipt of backpay removed
the legal basis for the refund. Net indebtedness resulting from deduc-
tion of the refund from backpay may not be waived by this Office
under 5 U.S.C. 5584, since the refund did not constitute an erroneous
payment of “pay or allowances.” Under 5 U.S.C. 8346(b), Office of
Personnel Management has sole authority to waive erroneous pay-
ments from the Civil Service Retirement Fund..............cccocevvererveerrrnnneee.
Lump-sum leave payments. (See COMPENSATION, Removals, sus-
pensions, etc., Deductions from back pay, Lump-sum leave
payment)
Senior Executive Service, (Se¢e OFFICERS AND EMPLOYEES,
Senior Executive Service)
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CONGRESS
Resolutions
Continuing
Appropriations. (Se¢ APPROPRIATIONS, Continuing resolu-
tions)

CONTRACTORS
Responsibility
Contracting officer’s affirmative determination accepted. (See
CONTRACTORS, Responsibility Determination, Review by
GAO, Affirmative finding accepted)
Determination
Review by GAO
Affirmative finding accepted

Protester’s strong disagreement with contracting officer’s finding
that the low bidder, which allegedly has no tooling or pertinent expe-
rience, is responsible, is insufficient to show that contracting officer
acted fraudulently or in bad faith..........ccccoininiiiin.

Small business concerns. (See CONTRACTS, Small business con-
cerns, Awards, Responsibility determination)
Time for determining .

Where time permits, an agency should undertake further consider-
ation of its determination of an offeror’s nonresponsibility where it is
notified of a material change in a principal factor on which the de-
termination was based. Administrative inconvenience is not suffi-
cient reason to ignore a firm’s financial resources at time of contract
award even in negotiated procurement conducted in conjunction with
2 COSt COMPATISON TEVIEW ..c.vovvrurrreerererirrenteesseseeseseesesessssessssssesssssssesssssssessass

CONTRACTS
Awards
Small business concerns. (Se¢ CONTRACTS, Small business con-
cerns, Awards)
Competitive system
Restrictions on competition
Geographic
In the absence of a specific statute or regulation mandating the es-
tablishment of geographic regions, an agency generally must show
that its minimum needs define the scope of a geographic restriction
IN A CONBLACE ..ceieneiiiceeeeeeee ettt see st eest et st st bt et e besasrn e s s e snsnes
General Accounting Office has no objection to the Government
Printing Office’s continued use of geographic restrictions in two
Washington, D.C. area contracts for an additional 6 months, since
the sole purpose is to gather data and to compare the results with
unrestricted procurements. If the results do not provide a justifiction
for limiting contracts to particular geographic regions, the restric-
tions should be removed entirely ...
Cost accounting
Cost Accounting Standards Board Standards
Standard 402
Agency erroneously added personnel as direct charge in probable
realistic cost analysis of offeror’s cost proposal. Offeror was covered
by cost accounting standards (CAS) and proposed personnel as part of

XIIT
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CONTRACTS—Continued
Cost accounting—Continued
Cost Accounting Standards Board Standards—Continued
Standard 402—Continued
indirect charge. Under CAS part 402, offeror must account for costs
incurred for same purposes in like circumstances as direct costs only
or as indirect costs only. Since offeror indicates that it always
charged offered personnel as indirect charge and since government
cannot legally dictate how offeror should establish accounting
system, further discussions should be held to verify offeror’s account-
ing practice and to clarify government requirements...........ccooeueucurnnne.
Cost-plus-award-fee contracts. (See CONTRACTS, Negotiation, Cost-
plus-award-fee contracts)
Damages
Liquidated
Actual damages 0. penalty
Price deductions
Reasonableness
Protester, alleging a liquidated damages provision imposes a penal-
ty, must show that there is no possible relationship between the lig-
uidated damages rate and reasonably contemplated losses. A solicita-
tion provision shown to authorize deductions for an entire lot of cus-
todial services, based on the contractor’s unsatisfactory performance
of only a portion of the tasks, imposes a penalty if it authorizes de-
ductions without regard to what proportion of the services renders
the entire lot unsuitable for the government’s purpose............cccoeeveunnee.
Evaluation
Negotiated procurements. (See CONTRACTS, Negotiation, Offers
or proposals, Evaluation) '
Multi-year procurement
Appropriations. (Se¢ APPROPRIATIONS. Obligation, Contracts,
Multi-year procurements)
Five year limitation
Advance procurement of economic order quantity (EOQ) materials
and components is authorized only to support end items procured
through authorized 5-year multiyear contract. Army improperly ex-
ercised option for procurement of EQQ items for the needs of a 6th
year and is cautioned not to exercise an option for the needs of a Tth
year as presently contemplated, unless it obtains specific statutory
AULHOTILY £0 A0 S0 ..cueiieiiireieeeecetcei ettt et sase st er e sassesasaens
Negotiation
Competition
Equality of competition
Offeror’s superior advantages
Government equalizing differences
The government is not required to eliminate any competitive ad-
vantage that a firm might have as a result of federal, state or local
programs unless the advantage is the result of unfair government
E= T4 1 Lo ) « OO OO OO OO OOt
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CONTRACTS—Continued

Negotiation—Continued

Cost-plus-award-fee contracts
Award fees
Negotiation propriety

Award of cost-plus-award-fee contract at proposed cost plus 10 per-
cent award fee violates regulatory limit on award fee where govern-
ment evaluation of costs was that they should be $920,000 (5.5. per-
cent) less than proposed cost because award fee is then 10.6 percent
of government evaluated reasonable cost of awardee’s proposal.............

Evaluation

Protest that proposed award fee should have been considered in
probable cost evaluation of proposals on cost-plus-award-fee contract,
where such evaluation is award determinative, is not meritorious,
where protester submitted proposal after being fully informed that
this was the way that proposals would be evaluated. Agency had rea-
sonable basis for not evaluating proposed award fee and this evalua-
tion did not violate any legal requirement ..........cccoovniiiiiiinniinnnn

Cost-reimbursement basis
Evaluation factors
Lowest estimated costs and fees not controlling

Award on cost-reimbursement contract made at proposed cost
amount, without further discussions, where cost analysis of success-
ful proposal shows realistic cost of proposal is $920,000 (5.5 percent)
less than proposed amount, is unusual and poor business practice, al-
though adjustments in cost analysis and evaluation that awardee’s
proposal was lowest are not found unreasonable. Since protest is sus-
tained on other grounds, discussions concerning evaluated overstated
or excessive costs should be conducted .............ccocuevrcevnninninnnininines

Evaluation. (See CONTRACTS, Negotiation, Offers or proposals,
Evaluation)
Evaluation factors. (See CONTRACTS, Negotiation, Offers or pro-
posals, Evaluation)
Offers or proposals
Evaluation
Agency adjustment of proposal
Propriety .

Although cost evaluation document seems inconsistent with subse-
quent Navy explanation of cost evaluation, upward adjustment in
cost realism analysis of 69 percent over proposed costs of technically
acceptable and equal low offeror, primarily because of evaluated low
staffing levels—a deficiency which was repeatedly pointed out in dis-
cussions—was not unreasonable in view of broad agency discretion,
despite low offeror’s disagreement with government assessment of its
StAffing 1eVelS ....ccvcecrcceceeecr e

Upward cost adjustment of 69-percent of proposal in cost realism
analysis, primarily due to evaluated increase in staffing levels, did
not amount to re-writing proposal since agency only determined for
evaluation purposes what probable and realistic cost of contracting
with that offeror would be.......cccoeueereiinreiecereererereeseeecrer s
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XV1 INDEX DIGEST

CONTRACTS—Continued
Negotiation—Continued
Offers or proposals—Continued
Evaluation—Continued
Basis for evaluation
Undisclosed
When telex request for prices for movement of military air cargo
does not indicate how prices will be evaluated, protester is not free to
make assumptions as to method that will be used. Rather, it has a
duty either to inquire or to file a bid protest before submitting its
PIACES. cvvevrreseencucsieasaeneeeete st sttsestse s srereb e sasbe s se s s ee s RS sb e s Rt st st st bt et
Cost realism
Function
Although 69-percent upward adjustment in cost realism analysis,
primarily due to evaluated increase in staffing levels, on technically
acceptable and equal low offer is unusual, the technical evaluation
was done pursuant to evaluation criterion in request for proposals
which did not give great weight to staffing levels. Cost analysis can
be function entirely separate and not related to outcome of technical
EVALUALION ..ottt e ar e
Level of effort
Contrary to the protester’s contention that the agency improperly
“normalized” proposed levels of effort in cost realism evaluation, the
agency reviewed offerors’ individual approaches and made its own as-
sessment of the level of effort, using the government estimate as a
BUIAL coviieeecee ettt et e ettt st e an st se bbb a e R e R e e
Life-cycle costing
Solicitation’s listed method for evaluating the residual-value ele-
ment of typewriters’ life cycle costs, by surveying sellers of used type-
writers to determine the current trade-in value of models and then
discounting that amount to represent a reduction in value for each
year of the machines’ useful lives, is reasonable ...........c.ccceveeveriiicinnnnnns
Time limitation for submission
Effect of competition
Contracting officer’s failure to extend the closing date for proposal
receipt which allegedly precluded a potential offeror from competing
effectively does not render the procurement improper where ade-
quate competition was obtained and there is no showing that the
price at which the contract was awarded is unreasonable or that the
agency was deliberately attempting to prevent the firm from compet-
ITUZ ©ovreevererereiee s ese et e et et ss s s sasesssbs s et et sttt ta e et s aa s R R R se bR as
Refusal to extend date
There is nothing per se improper in a contracting officer refusing,
after issuing a solicitation amendment, to extend the closing date for
submission of initial proposals in a negotiated procurement; the de-
termination whether an extension of the closing date is necessary is
largely within the discretion of the contracting officer ..........cccevvnnine
Protests
Generally. (See CONTRACTS, Protests)
Requests for proposals
Restrictive of competition
Geographic restrictions. (See CONTRACTS, Negotiation, Com-
petition, Restrictions, Geographic)
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CONTRACTS—Continued
Protests-—Continued
Specifications
Restrictive
Parts, etc. procurement
General Services Administration’s decision to limit its Federal
Supply Service requirements contracts for typewriters to models with
15-inch carriages, based on anticipated savings from efficiency of ac-
quisition and allowing suppliers to realize the economies of scale and
larger production runs, is not a proper reason to restrict competition
similarly in other typewriter procurements where there is no evi-
dence that anticipated savings from standardization would not be
offset by lower prices obtained through competition and other models
woguzld meet the user agency’s needs
Undue restriction not established
Decision to limit procurement of typewriters to models that previ-
ously had undergone a lengthy life-cycle-cost (LLCC) analysis was rea-
sonable where the procurement’s urgency did not permit an LCC
analysis of other mModels..........ccovviivinrernininirininieeseeee e
Responsibility of offerors. (See CONTRACTORS, Responsibility)
Sole-source basis
Procedures .
Commerce Business Dailynotice procedures
Incomplete synopsis
A protest is sustained where the agency rejected a potential source
of supply for failure to demonstrate compliance with a requirement
which was neither set forth in a CBD “source sought” synopsis nor
otherwise made known to the vendor ..........ccceevecevecvcnenecnnicnnicnencnenns
Propriety
Where the contracting agency concluded that a vendor’s software
was not acceptable but found that the vendor’s hardware was accept-
able, and there was no requirement for obtaining the hardware and
software from one vendor, a sole source award for the hardware was
UNTEASONADIE ...eeuiniriieeieeeetetrcet et eee e st e e stese e st sas s e snannorees
Protests
General Accounting Office procedures
Reconsideration requests
Additional evidence submitted
Available but not previously provided to GAO
Analyses presented by an agency in its request for reconsideration
of a decision sustaining a protest against the determination of the
agency to continue to perform services in-house rather than by con-
tracting out for the services will not be considered since the agency
declined to present any comments or analyses at the time of the pro-
test and the information which forms the basis for the analyses was
available at that time.......ccoceevevienrcrsccvenr s
Error of fact or law
Not established
Protester requesting reconsideration of a General Accounting
Office decision must present a detailed statement of the factual and
legal grounds warranting reversal or modification, specifying any
errors of law or information not previously considered. When the
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CONTRACTS—Continued

Protests—Continued

General Accounting Office procedures—Continued

Reconsideration requests—Continued
Error of fact or law—Continued
Not established—Continued
only basis for reconsideration cited by the protester is an unsupport-
ed allegation of bad faith on the part of agency officials, the request
for reconsideration will be denied........cccoeviiveveinniiiineene
Timeliness of protest
Failure to diligently pursue

General Accounting Office will not reopen a case which was closed
because the protester did not send a timely indication of its contin-
ued interest in the protest to GAO, where the failure to timely indi-
cate continued interest was caused by counsel’s moving offices.............

Significant issue exception
For application

Untimely protest against the evaluation of the cost of “technical
support services” in reviewing responses to the agency’s announced
intention to place an order with a nonmandatory Automatic Data
Processing Schedule contractor will be considered on the merits as a
significant issue, since the matter is one of widespread interest that
General Accounting Office has not considered before ..........cccccoeeeenenene

Interested party requirement

Potential contractors, etc. not submitting bids, etc.

Firms that did not submit offers or had their offers found techni-
cally unacceptable are interested parties to pursue timely protests
against allegedly unduly restrictive specifications that prevented
them from competing or from having their offered items found ac-
CEPLADIE .......veeeeeeee ettt a s sa e nas

Moot, academic, etc. questions

Future procurements

General Accounting Office Bid Protest Procedures are intended to
resolve questions concerning the award or proposed award of particu-
lar contracts, and allegation that evaluation criteria in future solici-
tations may unduly restrict competition is premature...........c.occceunne.e.

Procedures

Bid Protest Procedures. (Se¢ CONTRACTS, Protests, General
Accounting Office Office procedures)

Reconsideration. (See CONTRACTS, Protests, General Accounting
Office procedures, Reconsideration requests)

Significant issues requirement. (See CONTRACTS, Protests, Gen-
eral Accounting Office procedures, Timeliness of protest,
Significant issue exception)

Timeliness. (See CONTRACTS, Protests, General Accounting
Office procedures, Timeliness)

Responsibility of contractors

Determination. (See CONTRACTORS, Responsibility, Determina-
tion)
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CONTRACTS—Continued
Small business concerns
Awards
Responsibility determination
Administrative determination
In reviewing a negative determination of a protester’s responsibil-
ity, GAO will defer to the agency’s discretion unless the protester,
who bears the burden of proof, shows that there was bad faith by the
procuring agency or no reasonable basis for its determination ..............
Nonresponsibility finding
Review by GAO
Where a procurement agency withdraws its request to the Small
Business Administration (SBA) to process a certificate of competency
(COC) for the protester because the value of the contract to be award-
ed was less than $10,000, General Accounting Office (GAO) will
review the agency’s negative determination of responsibility because
the SBA has made no determination with respect to the protester’s....
Set-asides
Withdrawal
Propriety
There is no requirement that equipment once acquired by an
agency under the 8(a) program be acqulred by small business set-
aside in futue ProcuremMents............coccvesfiverennneneenenesnesee e ssessesessesees
Size status
Contract not set-aside for small business
Eligibility for award
Bidder which certifies that it is not a small business was eligible
for award of the contract under an invitation for bids not set aside
for SMall DUSINESS........ccccveveereereerteeetre et ss e ses s s sesensssssenes
Sole-source procurements. (See CONTRACTS, Negotiation, Sole-
source basis)

CORPORATIONS
Government
Appropriations. (Se¢  APPROPRIATIONS, Availability, Govern-
ment corporations)

COST ACCOUNTING STANDARDS ACT. (See CONTRACTS, Cost ac-
counting)

DAMAGES
Contracts. (See CONTRACTS, Damages)
Liquidated
Contracts. (Se¢ CONTRACTS, Damages, Liquidated)

DEBT COLLECTIONS

Debt Collection Act of 1982

Applicability

Sections 5 and 10 of the Debt Collection Act of 1982, codified at 5
US.C. 5514, and 31 U.S.C. 3716 (1982), respectively, provide general-
ized authority to take administrative offset to collect debts owed to
the United States. Their passage did not impliedly repeal 5 U.S.C.
5522, 5705, or 5724 (1982), or other similar preexisting statutes which
authorize offset in particular situations. This is because a statute
dealing with a narrow, precise, and specific subject is not submerged

XIX

Page

175

175

84



XX INDEX DIGEST

DEBT COLLECTIONS—Continued
Debt Collection Act of 1982—Continued
Applicability—Continued
or impliedly repealed by a latter-enacted statute covering a more
generalized spectrum, unless those statutes are completely irreconcil-
BBttt er s bbb saseneaenene
Section 5 of the Debt Collection Act of 1982, 5 U.S.C. 5514, as im-
plemented in 49 Fed. Reg. 27470-75 (1984) (to be codified in 5 C.F.R.
550.1101 through 550.1106), authorizes and specifies the procedures
that govern all salary offsets which are not expressly authorized or
required by other more specific statutes (such as 5 U.S.C. 5522, 5705,
and 5724). Any procedures not specified in that statute and its imple-
menting regulations should be consistent with the provisions of the
Federal Claims Collection Standards, 49 Fed. Reg. 8898-8905 Z1984)
(to be codified in 4 C.F.R. ch. ID) ....cccoeemienrenecennerrence s
Except as provided in section 101.4 of the Federal Claims Collec-
tion Standards (FCCS), when taking administrative offset under 5
U.S.C 5522, 5705, or 5724, or other similar statutes, or the common
law, agencies should follow the procedures specified in section 10 of
the Debt Collection Act of 1982, 31 U.S.C. 3716 (1982), as implement-
ed by section 102.3 of the FCCS, 49 Fed. Reg. 8889, 8898-99 (1984) (to
be codified in 4 C.F.R. ChuIl ...
Set-off. (See SET-OFF)
Waiver
Civilian employees
Compensation overpayments
Severance pay
An employee, who received serverance pay following separation
due to a reduction in force, was later granted a retroactive disability
retirement. Payment of the retroactive retirement annuity resulted
in an erroneous overpayment of the severance pay. Repayment of the
total amount of severance pay is waived under 5 U.S.C. 5584 (1982)
where there is no evidence the employee knew or should have known
of the overpayment or when he received the retroactive annuity pay-
ment. B-166683. May 21, 1969, is distinguished........ccccceuerrrerrrrrnerrrrenenns
Severance pay. (See DEBT COLLECTION, Waiver, Civilian em-
ployee, Compensation, overpayments, Servance pay)
DISBURSING OFFICERS
Relief
Foreign currency devaluation
GAO specifically finds that the term “agency” as used in 31 U.S.C.
3342 includes legislative as well as executive branch agencies of the
Federal Government. Therefore, disbursing officers of the Library of
Congress whose accounts are diminished solely by foreign currency
devaluations in the course of authorized currency exchanges may
seek restoration of the accounts from the Department of the Treas-
ury pursuant to 31 U.S.C. 3342. To the extent that they are inconsist-
ent with this decision, B-174244, Dec. 8, 1971, and B-174244, Dec. 17,
1974, will no longer be folloWed..............ccovvveimveeeriereeeeeeeeeeeeeeeeeeeeeseseseesesens
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EQUIPMENT

Automatic Data Processing Systems

Acquisition, etec.
Evaluation
Reasonably quantifiable factors

The evaluation of offers, or responses to a contracting agency’s an-
nounced intention to place an order with a nonmandatory Automatic
Data Processing Schedule contractor, should not include the consid-
eration of speculative advantages to the government, but should be
confined to matters that are reasonably quantifiable factors .................

The evaluation of offers, or responses to a contracting agency’s an-
nounced intention to place an order with a nonmandatory Automatic
Data Processing Schedule contractor, should not include the consid-
eration of speculative advantages to the government, but should be
confined to matters that are reasonably quantifiable...........c.cccccovueecn.

Replacement
Trade-in allowances
Where agency seeks to acquire new items and plans to solicit
trade-in allowances for the items being replaced, the agency must so-
licit offers for the old items on an exchange (trade-in) basis and/or a
cash basis, unless circumstances indicate that permitting both types
of offers will not result in a better price than allowing one type...........

FOREIGN AID PROGRAMS

Grant agreement with foreign governments

Interest earned on grant funds
Retention
United States o. foreign government

The United States cannot recover interest earned by local and pro-
vincial elements of the Egyptian Government on grant funds award-
ed by the Agency for International Development (AID) to the Gov-
ernment of Egypt in the Basic Village Services Project (BVSP). Since
the statutory provision under which the BVSP was funded contains
broad program authority and since the stated purpose of the grant
was to support Egypt’s policy of decentralizing authority for develop-
ment activities, we believe that the disbursement of the grant funds
by the Egyptian Government to the lower governmental levels was a
legitimate and proper purpose of the grant entitling them to retain
interest earned on the grant funds........ccccoevecevevcvnnnncieeeeeene

FOREIGN GOVERNMENTS
Egypt
Grants by United States
Retention of interest earned on grant funds
The United States cannot recover interest earned by local and pro-
vincial elements of the Egyptian Government on grant funds awards
by the Agency for International Development (AID) to the Govern-
ment of Egypt in the Basic Village Services Project (BVSP). Since the
statutory provision under which the BVSP was funded contains
broad program authority and since the stated purpose of the grant
was to support Egypt’s policy of decentralizing authority for develop-
ment activities, we beleive that the disbursement of the grant funds
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XXII INDEX DIGEST

FOREIGN GOVERNMENTS—Continued
Egypt—Continued
Grants by United States—Continued
Retention of interest earned on grant funds—Continued
by the Egyptian Government to the lower governmental levels was a
legitimate and proper purpose of the grant entitling them to retain
interest earned on the grant funds.........c.ccinininen,

FOREIGN MATTERS GENERALLY
Claims. (See CLAIMS, Foreign)
FUNDS
Foreign
Exchange rate
Repayment of funds advanced
Deficiencies in the Library of Congress imprest fund used for for-
eign currency exchange transactions authorized by 31 U.S.C. 3342(a)
and (b) and which are attributable solely to currency devaluations
may be restored by the Department of the Treasury as authorized by
31 U.S.C. 3342(c) and implementing regulations. It is not necessary or
appropriate for Government agencies to seek relief for a physical loss
pursuant to 31 U.S.C. 3527. 61 Comp. Gen. 132 (1981). To the extent
that they are inconsistent with this decision, B-174244, Dec. 8, 1971,
and B-174244, Dec. 17, 1974, will no longer be followed............cccoeosunncuc.

GENERAL ACCOUNTING OFFICE
Jurisdiction
Contracts
In-house performance ¢. contracting out
Cost comparison
Adequacy
Neither Office of Management and Budget (OMB) Circular No. A-
76 nor agency regulations preclude a protest to General Accounting
Office from an agency’s administrative review of a contractor’s
appeal of an in-house cost estimate............c.cceueerececrnnreinrsrecsesenesreressenenen
Recommendations
contracts
In-house performance ¢. Contracting out
Cost comparison

Recalulation of Government’s cost

The provision in OMB Circular NO. A-T6 concerning independent
preparation and confidentiality of government in-house cost estimate
does not preclude GAO from recommending, pursuant to a protest,
that the agency recalculate the cost of in-house performance................

GRANTS
To foreign governments
Interest on grant funds. (See FOREIGN AID PROGRAMS, Grant

agreements with foreign governments, Interest earned on
grant funds)
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HOUSING AND URBAN DEVELOPMENT DEPARTMENT
Loans and grants
Elderly and handicapped housing
Conflict of interest provisions
Violations
Cure by HUD
GAO investigations raised questions about the legality of seven
loan applications conditionally or finally approved by the Depart-
ment of Housing and Urban Development under the Housing for the
Elderly and Handicapped program authorized by 12 U.S.C. 1701q.
Prohibited identity of interests was involved in six of the seven
projects; a serious question about the financial responsibility of the
seventh borrower was also raised. HUD certifying officials are ad-
vised that no exceptions will be taken by GAO to past of future dis-
bursements under these loans if HUD takes the actions it proposes to
cure the conflict of interest deficiencies and to verify financial re-
sponsibility of the seventh borrower before final loan approval ............

HUSBAND AND WIFE
Divorce
Military personnel
Quarters allowance. (See QUARTERS ALLOWANCE, Basic al-
lowance for quarters (BAQ))

INTEREST

Grant-in-aid funds

Disposition of earned interest

Interest earned by subgrantees on loans made as part of author-
ized program efforts is program income and can be used to further
Program ODJECTIVES ......c.ccceuiuivueriereeriiiccitceee ettt ettt ss st et sesasaeenen

Grants

To others than States
Retention of interest earned
Grants to foreign governments

The United States cannot recover interest earned by local and pro-
vincial elements of the Egyptian Government on grant funds award-
ed by the Agency for International Development (AID) to the Gov-
ernment of Egypt in the Basic Village Services Project (BVSP). Since
the statutory provision under which the BVSP was funded contains
broad program authority and since the stated purpose of the grant
was to support Egypt’s policy of decentralizing authority for develop-
ment activities, we believe that the disbursement of the grant funds
by the Egyptian Government to the lower governmental levels was a
legitimate and proper purpose of the grant entitling them to retain
interest earned on the grant funds........cocooevveceieieeciereneeeeceeeneeee e

LEAVES OF ABSENCE
Administrative leave
Last workday before holiday
On Dec. 23, 1982, the last workday before Christmas, the Installa-
tion Commander of Fort Sheridan, Illinois, released the Installation’s
civilian employees for the afternoon as a “holiday good-will gesture.”
On Feb. 11, 1983, the Civilian Personnel Officer found the action to
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LEAVES OF ABSENCE—Continued
Administrative leave—Continued
Last workday before holiday—Continued
be a humbug stating that the Commander had no authority to re-
lease employees as a holiday good-will gesture. We are upholding the
Installation Commander’s exercise of the discretionary authority to
grant excused absences in the circumstances as a lawful order under
existing entitlement authorities. It follows that the employees in
question are entitled to administrative leave—every one of them.........
Civilians on military duty
Charging
Civilian employees who are reservists of the uniformed service or
are National Guardsmen who perform active duty for training are
charged military leave on a calendar-day basis, and there is no au-
thority for allowing the charging of military leave in increments of
less than 1 day, regardless of the type of schedule the employee may
WOTK cevereieeinteenteene ettt ere s et st sa et sese s sea s s s b eR e s s s bt aan s b aab s et enesasneas
Holidays
Administrative leave prior to holiday. (Se¢ LEAVES OF AB-
SENCE, Administrative leave, Last workday before holiday)
Lump-sum payments
Removal, suspension, etc. of employee
Deductions from back pay. (See COMPENSATION, Removals,
suspensions, etc., Deductions from back pay, Lump-sum
leave payment)
Travel expenses
Temporary duty after departure on leave. (Se¢e TRAVEL EX-
PENSES, Leaves of absence, Temporary duty, After depar-
ture on leave)

LOANS
Housing and Urban Development Department. (See HOUSING AND
URBAN DEVELOPMENT DEPARTMENT, Loans and grants)

MOBILE HOMES
Transportation
Military personnel. (Sec TRANSPORTATION, Household effects,
Military personnel, Trailer shipment)

NONAPPROPRIATED FUND ACTIVITIES

Transactions with Government agencies

Interagency agreements
Propriety

Graduate School of Department of Agriculture, as a nonappropriat-
ed fund instrumentality (NAFI), is not a proper recipient of “inter-
agency”’ orders from Government agencies for training services pur-
suant to the Economy Act, 31 U.S.C. 1535, or the Government Em-
ployees Training Act, 5 U.S.C. 4104 (1982). Interagency agreements
are not proper vehicles for transactions between NAFIs and Govern-
ment agencies. Overrules, in part, 37 Comp. Gen. 16 ......ccveevevervnnnnnne
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OFFICE OF MANAGEMENT AND BUDGET
Circulars
No. A-76

Procurement matters
General Accounting Office review. (See GENERAL AC-
COUNTING OFFICE, Jurisdiction, Contracts, In-house
performance ¢. contracting out)

OFFICERS AND EMPLOYEES
Compensation. (See¢ COMPENSATION)
Highest previous rate. (See COMPENSATION, Rates, Highest previ-
ous rate) )
Overtime. (See COMPENSATION, Overtime)
Removals, suspensions, ete.
Compensation. (Se¢ COMPENSATION, Removals, suspensions,
ete.)
Retirement. (See RETIREMENT, Civilian)
Senior Executive Service ’
Compensation
Aggregate limitation
Inclusions
Bonus payments
Fiscal Year 1982 presidential rank awards were paid to members
of the Department of Energy Senior Executive Service on November
22, 1982, although the checks were dated September 29, 1982. Under
5 U.S.C. 5383(b), the aggregate amount of basic pay and awards paid
to a senior executive during any fiscal year may not exceed the
annual rate for Executive Schedule, Level I, at the end of that year.
For purposes of establishing aggregate amounts paid during a fiscal
year, an SES award generally is considered paid on the date of the
Treasury check. In this case, however, since the agency can conclu-
sively establish the actual date the employee first took possession of
the check, the date of possession shall govern. 62 Comp. Gen. 675 dis-
BINGUISNEA ...ttt ea e st a s e e
Subsistence
Per diem. (See SUBSISTENCE, Per diem)
Transfers
Leases
Unexpired leases expense
Litigation expenses
An agency question whether an employee can be reimbursed attor-
ney’s fees and costs incident to litigation to settle an unexpired lease.
The employee may be reimbursed the litigation costs since the Feder-
al Travel Regulations do not preclude such expenses incurred inci-
dent to settling an unexpired lease, the amounts claimed are reason-
able, and the potential liability of the Government was considerably
greater than the amount settled on. To the extent that B-175381,
Apr. 25, 1972, is inconsistent, it will no longer be followed. ....................
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OFFICERS AND EMPLOYEES—Continued
Transfers—Continued
Real estate expenses
Advertising costs
House sale
A transferred employee attempted to personally sell his residence
at his old duty station and incurred advertising expenses. Because he
was unsuccessful, he placed the sale in the hands of a real estate
agent who did sell the property. A commission paid to the agent on
that sale was reimbursed to the employee, but prior advertising costs
were disallowed. On reclaim, the disallowance is sustained. When a
separate advertising cost is incurred which does not result in the sale
of a residence, para. 2-6.2 of the Federal Travel Regulations (FTR)
precludes reimbursement .........coccveeveeneineninineseese e
Determination of pro rata reimbursement
Relationship of acreage to residence site
A transferred employee owned a residence on a 10-acre tract at his
old duty station. In order to facilitate sale, the property was divided
into two parcels and sold to two separate buyers. Real estate ex-
penses of the parcel containing the residence were reimbursed to em-
ployee, but expenses associated with the parcel not containing the
residence were disallowed. On reclaim, the disallowance is sustanied.
When separate purchasers of divided property are involved, a parcel
of land other than that upon which the residence is situated is not
considered as being reasonably related to the residence as required
by FTR para. 2-6.11 ...t sr e ressesssseseeseseseentenssnenese
Relocation expenses
Appropriation charged. (See APPROPRIATIONS, Fiscal year,
Availability beyond, Travel and transportation expenses)
House purchase. (See OFFICERS AND EMPLOYEES, Transfers,
Real estate expenses)
House sale. (See OFFICERS AND EMPLOYEES, Transfers, Real
estate expenses)
Transportation of automobile. (Se¢e TRANSPORTATION, Automo-
biles)
Travel expenses. (See TRAVEL EXPENSES)

PAY
Additional
Aviation duty. (See PAY, Aviation duty)
Flight pay. (See PAY, Aviation duty)
Aviation duty
Overpayment
Collection action warranted
An Army officer, who was found to have fraudulently qualified for
flight pay and Aviation Career Incentive Pay by submitting falsified
flight physical examination records, is not entitled to such pay under
applicable statutes and regulations. The de facto rule will not be ap-
plied to allow retention of flight pay and Aviation Career Incentive
Pay received by an officer who fraudulently qualified for such pay.
Therefore, collection action should be taken to recover these pay-
INEIES c..vvieeiiiierceerseeresteesteeeseeesrtesssessteessaessrestsessenessessesessessssesnsessesssnessesnens
Civilian employees. (See COMPENSATION)
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Page
PAYMENTS
Prompt Payment Act
Interest payment
Since the government made payment by issuing a check within 30
days after the contracting agency received a proper invoice, payment
of interest is not authorized under the Prompt Payment Act even
though the contractor did not receive the payment until a substitute
check was issued where the failure to receive the initial payment
was outside the control of the contracting agency .........ccoccocevvvecvvennncne. 32
PER DIEM. (See SUBSISTENCE, Per diem) “.
PROMPT PAYMENT ACT. (See PAYMENTS, Prompt Payment Act)
PROPERTY
Private
Damage, loss, etc.
Government liability
Personal property. (Se¢ PROPERTY, Private, Damage, loss,
etc., Personal property)
Personal property
Government liability
Claim under the Military Personnel and Civilian Employees’
Claims Act of 1964, as amended, 31 U.S.C. 3721, for loss of Forest
Service employee’s personal property due to burglary in rented Gov-
ernment housing at remote ranger station is cognizable under the
statute, since housing may be viewed as “assigned” for purposes of 31
U.S.C. BT2LLE) e eveveerrerreenerereeesrressessrrsssesesressessssesssssmeseressssssenssessssssesersssssessass 93
Public
Surplus
Disposition
Sale
Vehicles. (See SALES, Vehicles, Government owned, Automo-
biles)
PURCHASES
Small

Small business concerns
Certificate of Competency procedures under SBA
Appllcablllty
Protester’s challenge to the agency’s withdrawal of COC referral is
denied where the withdrawal was made at the SBA’s suggestion,
based on a SBA regulation which leaves to the discretion of the con-
tracting officer whether to refer the negative determination of re-
sponsibility to the SBA when the contract value will be less than
$10,000. Further, the SBA Administrator was authorized by statute
to make such regulations as he deemed necessary to carry out his au-
thority, and there has been no showing that the regulation was not
reasonably related to the SBA’s statutory authority........ccoecevvineennnne.
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QUARTERS ALLOWANCE

Basic allowance for quarters (BAQ)

Dependents
Husband and wife both members of armed services
Divorce effect

Where two military members are divorced, or legally separated,
the children of the marriage are in the legal custody of a third party,
and each member is required to pay child support to the third party,
only one of the members may receive the increased basic allowance
for quarters (“with-dependent” rate) based upon these common de-
pendents. If the members are unable to agree as to which should
claim the children as dependents, the parent providing the greater or
chief support should receive the increased allowance, unless both
members provide the same amount of support, in which case the
senior member should receive the increased allowance.................ccc.......

RETIREMENT

Civilian

Contributions
Backpay award
Period of separation

An employee who was separated from his position pursuant to a
reduction-in-force was retroactively reinstated and awarded backpay
when it was determined that his position had been transferred to an-
other agency. The employee must pay retirement fund contributions
for the period of the separation in order to receive service credit for
that period. Although backpay awarded to the employee is insuffi-
cient to cover the amount of contributions he must pay, collection of
that amount is not subject to waiver under 5 U.S.C. 5584 since there
has been no erroneous payment of Pay........cccecvveucveerrrnreeisssnsnsensesssensens

SALES

Vehicles

Government Owned
Automobiles

GSA proposal to sell used Government vehicles on consignment
through private sector auction houses is not objectionable. The pro-
posal does not provide for an improper delegation of the inherent
Government function of fee setting since the Government will set a
minimum bid price on each vehicle and the final sales price will be
determined by the market. The security of Government funds is as-
sured by a contractor guarantee and bonding. 62 Comp. Gen. 339 (B-
207731, Apr. 22, 1983), is distinguished...........o.ccooeovemeeeemeeeeereee e eeeneene

STATE DEPARTMENT
Appropriations. (Sce APPROPRIATIONS, State Department)

STATUTES OF LIMITATION
Claims
Claims settlement by GAO
Six years after date of accrual
The 6-year period of limitations in 31 U.S.C. 3702 was not tolled for
the 4 years that claimant was living in Socialist Republic of Vietnam
and may have been prevented from bringing suit. Consistent with
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STATUTES OF LIMITATION—Continued
Claims—Continued
Claims settlement by GAO—Continued
Six years after date of accrual—Continued
the Supreme Court’s construction of the Court of Claims 6-year stat-
ute of limitations, Soriano v. United States, 352 U.S. 270, 273 (1975),
this Office should construe the 6-year period of limitation in section
BT02 SELICLLY ..ottt sr e s s st ere e sene s one

SUBSISTENCE
Actual expenses
Maximum rate
Intermittent employees
Federal Advisory Committee members
Members of the Cultural Property Advisory Committee may not be
reimbursed for actual subsistence expenses exceeding the maximum
amounty of $75 per day, as limited by § U.S.C. 5702(c). The Federal
Advisory Committee Act, Public Law 92-463, incorporated by refer-
ence in the Advisory Committee’s enabling legislation, provides that
advisory committee members are to be paid the same travel expenses
as authorized under 5 U.S.C. 5703 for intermittent employees. Under
5 U.S.C. 5703 and the Federal Travel Regulations, intermittent em-
ployees serving as experts or consultants may not be reimbursed for
actual subsistence expenses exceeding the maximum rate, absent spe-
cific statutory authorization for the payment of a higher rate. We
find that no such specific statutory authority is included in the Advi-
sory Committee’s enabling legislation............ccccociivereerneneenerncneenenneneene
Per diem
Actual expenses. (See SUBSISTENCE, Actual expenses)
Headquarters
Weather conditions causation
An employee stationed at Fort George G. Meade, Maryland, re-
turning from a temporary duty assignment obtained a meal and
rented a motel room near his residence when a snowstorm and icy
roads prevented him from continuing to his home. The claim for re-
imbursement must be denied since an employee may not receive per
deim or subsistence in the area of his place of abode or his official
duty station, regardless of unusual circumstances.............ccoccoeeevceenenenne
Transferred employees
Delay
An employee who is delayed by a breakdown of his automobile en
route to a new duty station may be allowed travel time and be reim-
bursed for an additional day of per diem where the agency deter-
mines that the reason for delay was beyond the employee’s control
and was acceptable to the agency ............ccncenerenneernieenneeneane

TRANSPORTATION

Automobiles

Specially equipped
Handicapped employee
Transfer

Employee without use of her arms who shipped her specially
equipped automobile between duty stations within the continental
United States may be reimbursed for shipping costs. The agency

XXIX
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TRANSPORTATION—Continued
Automobiles—Continued
Specially equipped—Continued
Handicapped employee—Continued
Transfer—Continued
found, pursuant to the Rehabilitation Act of 1973, that employee was
a qualified handicapped employee, that reimbursement was cost ben-
eficial, that it constituted a reasonable accommodation to the em-
ployee, and that such reimbursement did not impose undue hardship
on the operation of the personnel relocation program. Authorization
under the Rehabilitation Act satisfies the “except as specifically au-
thorized” language in 5 U.S.C. 5727(a) (1982) .......cccccovivivrrreevrnrrererencnen
Household effects
Military personnel
Household effects damaged or lost in transit
Military-Industry Memorandum of Understanding
Presumption of correct delivery after 45 days
Loss or damage not discovered within 45 days after delivery is pre-
sumed, under the terms of a Military-Industry Memorandum of Un-
derstanding, not to have occurred in the possession of the carrier in
the absence of evidence to the contrary. This presumption applies to
a government claim for unearned freight charges as well as a claim
for 1088 OF dAMAZE ......c.covevrrerieerereictetrese st sassese st see s ensn s st saesesnen
Weight limitation
Excess cost Lability
Actual expense shipment
Computation formula
A transferred employee shipped household goods under the actual
expense method. The goods weighed in excess of the maximum allow-
able. Under FTR para. 2-8.3b(5), the employee is liable for excess
weight and delivery costs as a percentage of the total expenses asso-
ciated with that shipment, based on the ratio of the excess weight to
the total weight of the goods shipped. These regulations have the
force and effect of law and may not be waived or modified, regardless
Of CIFCUIMSEANCES .......cocceveieeeireenteete ettt scae s et stseaesse e sess st sbnssnnenen
Motor carrier shipments
Mobile homes
Carmach Amendment to ICC Act
Damage in transit to a mobile home caused by the combination of
a rust-weakened frame and flexing of the frame over the axle, aggra-
vated by an unbalanced load in the mobile home, resulted from a
combination of defects which are exceptions to common carrier liabil-
ilty foxé ;che damage. This decision reverses B-193432, B-211194, Aug.
B, 1984 ...ttt st et e e et st pan et sene s

TRAVEL EXPENSES
Leaves of absence
Temporary duty
After departure on leave
Payment basis
A vacationing employee whose leave is interruped by orders to per-
form temporary duty at another location, and who afterwards re-
turns to his permanent duty station at Government expense, is not
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TRAVEL EXPENSES—Continued
Leaves of absence—Continued
Temporary duty—Continued
After departure on leave—Continued
Payment basis—Continued
entitled to be reimbursed for the cost of a personal return airline
ticket that he could not use because of the cancellation of his leave.
As the Government has paid the cost of his return, employee’s claim
is comparable to that for the lost value of a vacation, and may not be
TEIMDUISEA...c.vceveceiirieeteiercec ettt st st se et seet e es e e e s seeaene
Per diem. (Sec SUBSISTENCE, Per diem)

TREASURY DEPARTMENT
Secret Service
Accountable officers
Relief. (Se¢ ACCOUNTABLE OFFICERS, Relief)

WORDS AND PHRASES

“Assigned” Government quarters

Claim under the Military Personnel and Civilian Employees’
Claims Act of 1964, as amended, 31 U.S.C. 3721, for loss of Forest
Service employee’s personal property due to burglary in rented Gov-
ernment housing at remote ranger station is cognizable under the
statute, since housing may be viewed as “assigned” for purposes of 31
UB.C. BT21(E) e eveeeerenciseirtrtsressis st sssene s sesse s sessssess s e seen

“Bona fide needs”

“Bona fide needs” statute, 31 U.S.C. 1502(a), provides that an ap-
propriation may only be used to pay for program needs attributable
to the year or years for which the appropriation was made available,
unless the Congress provides an exception to its application. The only
exception for advance procurement of EOQ items is found in 10
U.S.C. 2306(h) but the exception is limited to procurement of items
needed for end items procured by means of a multiyear contract. Au-
thorized multiyear contracts may not cover more than 5 program
years. 10 U.S.C. 2306(h)(8). Therefore, exercise of an option for ad-
vance procurement of EOQ items for a 6th or Tth program year is
unauthorized. General Accounting Office does not accept Army con-
tention that bona fide needs statute is inapplicable to multiple or
“investment type” Procurements...........ccooovvevveemeesenenenereeecseresesssenesenseens

“Current rate’’ as used in continuing resolutions

The Office of Refugee Resettlement, in allocating funds appropri-
ated for refugee and entrant assistance under the fiscal year 1984
continuing resolution, misinterpreted earlier decisions of this QOffice.
“Current rate” as used in continuing resolutions refers to a definite
sum of money rather than a program level. The different result
reached in B-197636, Feb. 25, 1980, was limited to the unusual facts
IN EhAL CASE ...ttt a e

Economic order quantity (EQOQ)

Advance procurement of economic order quantity (EOQ) materials
and components is authorized only to support end items procured
through authorized 5-year multiyear contract. Army improperly ex-
ercised option for procurement of EOQ items for the needs of a 6th
year and is cautioned not to exercise an option for the needs of a 7th
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WORDS AND PHRASES—Continued

Economic order quantity (EOQ)—Continued
year as presently contemplated, unless it obtains specific statutory
AULHOTILY 10 A0 S0 ...ciiiiriceicerrcccerere ettt

Interagency agreements

Graduate School of Department of Agriculture, as a non-appropri-
ated fund instrumentality (NAFTI), is not a proper recipient of “inter-
agency”’ orders from Government agencies for training services pur-
suant to the Economy Act, 31 U.S.C. 1535, or the Government Em-
ployees Training Act, 5 U.S.C. 4104 (1982). Interagency agreements
are not proper vehicles for transactions between NAFIs and Govern-
ment agencies. Overrules, in part, 37 Comp. Gen. 16 ........c.cceceevrernneene.

Level pricing clause

In a situation where a bidder violates an invitation for bids’ level
pricing provision, the determinative issue as to the responsiveness of
the bid is whether or not this deviation worked to the prejudice of
other bidders. Therefore, an unlevel low bid will not be found to be
nonresponsive where it cannot be shown that the second low bidder
conceivably could have become low if it had been permitted to unle-
vel its bid in the same manner as did the offending bidder. B-
2061217.2, Oct. 8, 1982; 60 Comp. Gen. 202; B-195520.2, Jan. 7, 1980; 54
Comp. Gen. 967; and 54 Comp. Gen. 476, are distinguished ....................
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